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1. INTRODUCTION AND OVERVIEW  

 

1.1 Introduction 

 

The Office of the State Attorney falls within the sub-programme: Litigation and Legal 

Services, in the Department of Justice and Constitutional Development (DoJCD). The 

executive authority of the DoJCD is the Minister of Justice and Correctional Services 

 

The Office of the State Attorney (OSA) is headed by the Chief Litigation Officer, appointed 

at Deputy Director-General level.  The Office of the State Attorney is established by 

section 1(1) of the State Attorney Act, 1957. The functions of the State Attorney are set 

out in section 3(1) of the same Act as follows: “… the performance in any court or in any 

part of the Republic as is by law, practice or custom performed by attorneys, notaries and 

conveyancers or by parliamentary agents:  Provided that the functions in regard to his 

duties as parliamentary agent shall be subject to the Standing Rules of the respective 

Houses of Parliament.” The OSA therefore acts on behalf of the State. 

 

1.2 Background 

 

In 2014, the Office of the State Attorney was criticized in the North Gauteng High Court 

for gross dereliction of duty.1 In his written judgment, Judge Bertelsmann said of the State 

Attorney:  

 

“The present condition of this Office causes significant unnecessary expenditure of public 

funds that are wasted by cost orders granted against organs of state because of the poor 

quality of professional service provided by these officers of the court. Eventually the very 

essence of the rule of law is endangered if regular litigants fail to observe the most basic 

principles that protect the independence and quality of justice dispensed by our courts. It 

is high time that this malaise is addressed. 

 

The client’s fundamental right to legal representation was rendered nugatory if the 

attorney tasked with representing it is guilty of as grave a dereliction of duty as the State 

Attorney is in this case. Legal representation must mean effective legal representation if 

that right is to be observed and respected in practice.” 

 

During argument, Judge Bertelsmann commented that this was the worst case of 

professional neglect that he had come across in all his years as a judge. Meanwhile, at 

the same time as Judge Bertelsmann was delivering his judgment, Judge Natvarlal 

Ranchod was presiding in another courtroom over a medical negligence matter, and also 

criticised the State Attorney. The chronology of events were similar to the case presided 

by Judge Bertelsmann. The fact that the State Attorney was criticised by two judges in 

one day for professional neglect, called for appropriate action by the DoJCD. 

 

According to statements made in the media, the majority of the court cases against 

                                                           
1 Minister of Rural Development and Land Reform v Griffo Trading CC; In Re: Griffo Trading CC v Minister of Rural Development 
and Land Reform (12440/11) [2014] ZAGPPHC 666 (2 September 2014) 
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government, which are estimated at 7 out of 10 cases, are lost, thus resulting in massive 

financial implications for government.  In two more recent cases namely, Grootboom v 

National Prosecuting Authority and Minister of Justice and Constitutional Development 

[2013] ZACC 37 Lushaba v Member of the Executive Council for Health, Gauteng [2015] 

JOL 32431 (GJ),  the courts heavily criticized the competence of Attorneys from the State 

Attorney’s office. 

 

The court cases and public concern in relation to the Office of the State Attorney (OSA) 

prompted the Public Service Commission (PSC) to undertake a study into the 

effectiveness and efficiency of the processes and practices of the OSA.  Through the 

study the PSC also set out to establish whether there are clear service agreements 

between the OSA and government departments. 

 

In an effort to understand the root cause of the perception of the general public that the 

OSA is not functioning effectively, the PSC solicited information from the Head of the OSA, 

employees of the OSA, national government departments and Premiers’ Offices, 

Registrars of the Constitutional and other High Courts, Law Societies, Bar Councils, 

Advocates for Transformation and Black Lawyers Association.   

 

1.3 Mandate of the Public Service Commission 

 

The PSC derives its mandate from Sections 195 and 196 of the Constitution of the 

Republic of South Africa, 1996 and the PSC Act, 1997. In terms of Section 196 (4)(b) of 

the Constitution, 1996, the PSC, amongst others, has the responsibility to “investigate, 

monitor and evaluate the organisation and administration and the personnel procedures 

in the public service.” 

 

More importantly, in terms of Section 196 (4)(c) of the Constitution, 1996, the PSC has a 

mandate to “propose measures to ensure effective and efficient performance within the 

public service.” 

 

Therefore, the issues dealt with through the study fall within the mandate of the PSC.  

 

1.4 Aim and Objectives 

 

The aim of the study was to examine the effective, efficient and economic functioning of 

the OSA. The objectives of the study included the following:  

 

(a) To assess the OSA’s mandate, in particular, the roles, status, powers and functions. 

(b) To assess the organisational structure, administration and operational processes 

that guide, amongst others, the allocation of work, quality assurance mechanisms 

and balance between individual and organisational professional opinions. 

(c) To apply the Effectiveness, Efficiency and Economy test in relation to human 

resource capacity, budget allocations and performance. 

(d) To determine the relationship between the status of the OSA and the operational 

efficiency of the OSA. 
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(e) To establish whether the work of the OSA enhances the optimal functioning of 

government departments. 

(f) Establish whether the operations of the OSA have ever been reviewed, and if so, 

whether recommendations from such reviews were implemented and the impact 

thereof. 

 

1.5 Methodology 

 

The Minister of Justice and Correctional Services, the Director-General of the DoJCD and 

the CSLA were informed in advance about the purpose and objectives of the study. To 

enhance the study, the PSC appointed legal specialists namely Mr K Govender2, former 

Deputy State Attorney and Head of the Office in Durban, and Adv M Simelane3, former 

Director-General of the DoJCD and National Director of Public Prosecutions who 

constituted a Reference Team.  The members were specifically identified to assist the 

PSC in the analysis of the findings, participate in engagements with key stakeholders and 

to guide the development of feasible recommendations. 

 

Although the OSA provides services to national and provincial departments, municipalities 

and other organs of the state across the three spheres of government, the scope of the 

study was focused on a sample national departments and the nine Offices of the Premier. 

Correspondence was also directed to the Parliamentary Service: Parliament of South 

Africa and other external stakeholders. 

 

Table 1: Sample of national departments and external stakeholders 

Sample of national departments based on their size 

and role, and the assumption that they are the 

biggest clients of the OSA 

External stakeholders 

 Department of Public Service and Administration 

 National Treasury 

 Correctional Services  

 Department of Transport 

 Department of Cooperative Governance and 

Traditional Affairs 

 South African Police Services 

 Department of Health 

 Department of International Relations and 

Cooperation 

 Department of Trade and Industry 

 Department of Social Development 

 Department of Basic Education 

 Department of Defence 

 Offices of the Premier 

 Black Lawyers Association 

 Registrars of the Constitutional Court and all 

High Courts 

 Law Societies 

 Advocates for Transformation 

 Bar Councils 

 Professor Jonathan Klaaren (Wits 

University) 

 

Interviews were conducted to solicit supplementary information from key stakeholders.  

                                                           
2 Appointed and served  on the Judicial Service Commission from 2010 to 2013; Served as the Co-Chairperson of the Law Society of 
South Africa (LSSA) for period 2012 to 2013;  Member of the Exec of the National Efficiency Enhancement Committee under the 
Chief Justice of SA, representing the legal profession, from formation to date; Appointed to the National Forum in 2015 , in terms of 
the Legal Practice Act; Member of the Bureau (exco) of the International Association of Democratic Lawyers (IADL) from 2013; 
Chairperson of the Ethics Committee of the Law Society of SA .  Currently, Legal Consultant with Trishal Sharma Attorneys in Durban 
3 Currently employed as Special adviser within the Ministry of Human Settlements 
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The then Chairperson of the Pretoria Bar Council, Advocate Nana Makhubele was 

identified as one of the stakeholders to engage with.  To ensure that current developments 

relating to the OSA were taken into consideration, the PSC saw it fit to interview Adv 

Mathibela on 3 September 2015, following media reports that she obtained permission 

from the Chief Magistrate in Cape Town to stand outside Parliament to protest against the 

lack of transformation in the legal profession.  She protested from 1st to 30th April 2015. 

An interview was also conducted with the Master of the Kwazulu-Natal High Court Ms 

Varsha Sewlal who is currently the project leader on the Transformation of the State Legal 

Service.   

 

The PSC conducted a desk top study to gain an understanding of the mandate of the OSA 

and its operations over the past few years. This included reviewing prescripts 

underpinning the OSA’s mandate, media reports, judgments as well as “A Framework for 

the transformation of State Legal Service”, released by the then Minister of Justice and 

Constitutional Development on 21 May 2012.   A brief comparative analysis of how other 

countries organise and manage functions similar to those performed by the OSA was 

conducted.  The comparative analysis focused on countries such as Australia, Canada, 

Kenya, Botswana, Ireland, United Kingdom and the United States of America. 

 

Self-administrated questionnaires were developed to gather data from the identified 

departments and other stakeholders. Cross cutting issues which were probed through the 

questionnaires included the following: 

 

  
A total of 114 completed questionnaires were received from the identified departments 

and other stakeholders. Table 2 below reflects the details of the respondents. 

 

Table 2: Questionnaires received from Respondents 

Stakeholder group Received 

Heads of OSA 5 

Employees of the OSA 72 

National Departments and Offices of the Premier  19 

Registrars of the Constitutional and High Courts  5 

Advocates for Transformation 1 

Black Lawyers Association 2 

Bar Councils 9 

Law Society of the Northern Provinces 1 

Total  114 

Understanding and implementation of the role and mandate of the OSA 

Employee experience, competence and performance standards

Quality of service and quality assurance mechanisms

Operational issues related to capacity of the office, workload, reporting lines 

Briefing patterns
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The following Departments did not respond to the PSC- 

 

(a) Defence 

(b) Basic Education 

(c) Correctional Services 

(d) Trade and Industry 

 

A hearing hosted by the PSC took place on 24 November 2015 and was attended by the 

Chairperson of the PSC, the Reference Team, the Acting Chief Litigation Officer, 

employees from the OSA, representatives from departments as well as representatives 

from external stakeholders and academic institutions. The information gathered from the 

engagement was incorporated into the report and also served as the basis for refining 

some of the findings and recommendations. 

 

1.6 Limitations 

 

Not all identified stakeholders responded to the PSC, despite continuous follow-ups and 

numerous extensions of deadlines.  In particular, departments were requested to provide 

a statistical overview relating to trends on the number of cases handled over a three 

financial year period, namely the 2012/13; 2013/2014 and 2014/15 financial years and the 

costs pertaining thereto. Many of the questionnaires were not completed 

comprehensively, especially in relation to the statistical overview, which impacted on the 

analysis.  Some of the sampled departments indicated that they do not have information, 

such as the Rand value of cases readily available.  The number of respondents who 

participated in the study did not amount to a representative sample to make firm 

conclusions.  

 

2. LEGISLATIVE FRAMEWORK THAT REGULATES THE OFFICE OF STATE 

ATTORNEY  

 

2.1 Overview  

 

The OSA in executing its mandate and discharging its functions is regulated by a myriad 

of legislation. This chapter provides a brief summary of the legislative framework that 

regulates the powers and functions of the OSA. 

 

2.2 Constitution of the Republic of South Africa 

 

Sections 165(3) and (4) of the Constitution place an obligation on the OSA, as an organ 

of state, to refrain from interfering with the functioning of the courts and also assist and 

protect the court to ensure the independence, impartiality, dignity, accessibility and 

effectiveness of the courts when exercising their functions and discharging their mandate. 

 

Similarly, the OSA is obliged to perform its functions in a manner that promotes efficient, 

economic and effective utilisation of resources as espoused in section 195(1) (b) of the 
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Constitution. 

 

2.3 State Attorney Act, 1957 

 

Section 1(1) of the State Attorney Act, Act No 56 of 1957, stipulates that “There shall be 

established in Pretoria under the control of the Minister of Justice an office called the office 

of the State Attorney”. The OSA is therefore a creature of statute whose creation dates 

back to the enactment of the State Attorney Act, 1957. 

 

The Act also provides for the establishment of branches of the OSA in other places within 

the country.  In terms of this Act, the Minister of Justice and Correctional Services is 

empowered “…subject to the laws governing the public service to appoint as State 

Attorney a person admitted and entitled to practise as an attorney in any division of the 

Supreme Court of South Africa, who shall be in charge of the office of the State Attorney 

established under this Act;” 

 

In terms of section 3 of this Act, the functions of State Attorney included the performance, 

on behalf of the government, of any function which is by practice, law or custom performed 

by attorneys, notaries and conveyancers. 

 

2.4 State Attorney Amendment Act, 2014 

 

The State Attorney Amendment Act, Act No 13 of 2014, was assented to by the President 

on 16 May 2014, but has not been promulgated yet.  Sections 2 (1) and 3A (1) and (2) of 

the Amendment Act provide inter alia for the appointment of a Solicitor-General and for 

the powers and functions of the Solicitor-General as follows:   

 

“The Minister of Justice and Constitutional Development may, subject to the laws 

governing the public service, appoint as Solicitor-General, a fit and proper person, with 

due regard to his or her experience, conscientiousness and integrity, to be entrusted with 

the responsibility of the office concerned...” 

 

Section 3A. (1) provides that “The Solicitor-General shall— 

 

(a) be the executive officer of all offices of State Attorney; 

(b) exercise control, direction and supervision over all offices of State Attorney…” 

 

Section 3A (2) further provides that “The Solicitor-General shall— 

 

(a) exercise the powers and perform the functions as determined in terms of this Act or 

any other Act or any other law; and 

(b) perform any other function that may be required of him or her by the Minister of Justice 

and Constitutional Development.” 

 

In terms of section 3(4), “The Minister of Justice and Constitutional Development shall 

after consultation with the Solicitor-General, who must consult with the State Attorneys, 
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determine policy relating to the functions of the offices of State Attorney as set out in this 

section which must include the following: 

 

(a) The coordination and management of all litigation in which the State Attorney is 

involved; 

(b) The briefing of advocates; 

(c) The outsourcing of legal work, including the instruction of correspondent attorneys; 

(d) Initiating, defending and opposing of matters; and 

(e) Implementing alternative dispute resolution mechanism in the resolution of litigation 

against the state” 

 

3. COMPARATIVE LITERATURE ANALYSIS  

 

3.1 To enable the PSC to contextualize the findings and to formulate recommendations, a 

comparative analysis of offices that are comparable to the South African OCSLA and State 

Attorney from other countries was conducted.  Table 3 below provides a brief analysis of 

the operations of both functions in other countries. A more complete analysis is attached 

as Appendix A. 

 

Table 3: Comparative analysis of offices that were compared with the OCSLA 

Country 

(Population)4 

Economy 

GDP 

Regulatory framework 

underpinning the 

establishment of the 

organisation 

Location in the 

state machinery 
Functions 

Size of organisation 

in terms personnel 

South Africa 

(53 675563) 

($ 724 Billion) 

The DoJCD is established 

as a national department in 

terms of section 7(2) (a), 

read with Schedule 1 of the 

Public Service Act, Act 103 

of 1994. 

 

Apart from this, there is no 

specific regulatory 

framework or legislation 

supporting the 

establishment of the 

OCSLA as a separate or 

unique entity.  

 

The OCSLA is a sub-

programme of the DoJCD 

and the employees thereof 

are public servants. The 

CSLA is appointed at the 

level of Deputy Director-

General. 

A sub-

programme 

within the 

DoJCD, a 

national 

department 

within the 

Ministry of 

Justice and 

Correctional 

Services. 

Provides “legal advice, 

representation and 

legislative drafting 

services to the Executive, 

all state departments, 

state owned enterprises 

and autonomous 

government bodies” 

100 positions, of 

which 90 are filled. 

Kenya 

(45 925 301) 

($ 45 925 301 

Billion) 

Article 156 of the 

Constitution of Kenya, 2010 

as well as Office of the 

Attorney-General Act No. 

49 of 2012  

Attorney-

General is Ex 

Officio member 

of Parliament 

and Cabinet 

Principal Legal Adviser to 

Government  

Fluctuates on 

average 1000- 1100, 

400 of which are 

lawyers5 

                                                           
4 https://www.cia.gov/library/publications/the-world-factbook/geos/bc.html totals for 2015 
5 Madam Faith Human Resources Officer in the Office of the Attorney General in Kenya Tel:  00254 20 227461 

https://www.cia.gov/library/publications/the-world-factbook/geos/bc.html%20totals%20for%202015
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Country 

(Population)4 

Economy 

GDP 

Regulatory framework 

underpinning the 

establishment of the 

organisation 

Location in the 

state machinery 
Functions 

Size of organisation 

in terms personnel 

Ghana 

(26 327 649) 

($ 113.3 

Billion) 

 

Article 88 (1) of the 

Constitution of Ghana, 

1992 

Minister of 

State   

Principal Legal Adviser is 

dealing with all criminal 

and civil cases on behalf 

of the State 

Information not 

available at date of 

drafting report, 

attempts to obtain 

information still in 

progress 

Botswana 

(2 182 719) 

($ 37.16 

Billion) 

Section 51 of the 

Constitution of Botswana 

Minister and 

Member of 

Parliament 

Principal Legal Adviser is 

dealing with all criminal 

and civil cases on behalf 

of the State 

Approximately 400 

employees. 

(Not clear how  many 

of these are support 

staff and how many 

are attorneys) 

Australia 

(22 751 014) 

($ 1.489 

Trillion) 

Australian Government 

Solicitor was established by 

section 55B and Part VIIB 

of the Judiciary Act of 

1903.   

Government 

Business 

Enterprise with 

two 

shareholders 

namely the 

Attorney-

General and the 

Minister of 

Finance.  

The AGS advises on the 

full spectrum of 

government activity, 

including policy 

development, law-making, 

commercial negotiations, 

constitutional matters, risk 

management, dispute 

management, 

representation of the state 

in litigation cases, the 

establishment and 

administration of 

Commonwealth agencies 

and machinery-of-

government changes.  

Approximately 500 

employees 

employed by AGS 

which is a 

Government 

Business 

Enterprise.   

United 

Kingdom 

(64 088 222) 

($ 2.66 

Trillion) 

Government Legal Service 

is a non-ministerial 

government department 

established as an 

Executive Agency.     

Executive 

Agency 

reporting to the 

Attorney-

General.  

Providing litigation 

services to government 

departments and public 

bodies, covering public 

and private law issues.   

 

Providing legal services to 

support public enquiries.  

 

Advising ministers and 

policy makers on 

domestic, public and 

private law, European 

Community law, 

international law and 

human rights.   

 

Drafting statutory 

instruments and other 

subordinate legislation. 

 

Advising the Civil Service 

on the modernisation of 

the terms and conditions 

of government 

employees.  

Government Legal 

Department has 

1800 employees of 

which 1350 are 

attorneys. 

Ireland 

(4 892 305) 

Article 30 of the 

Constitution of Ireland 

Department 

headed by a 

Responsible for all legal 

services and civil litigation 

The Staff 

complement:  Merion 

Street Office 127 
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Country 

(Population)4 

Economy 

GDP 

Regulatory framework 

underpinning the 

establishment of the 

organisation 

Location in the 

state machinery 
Functions 

Size of organisation 

in terms personnel 

($ 250.3 

Billion) 

Director-

General 

except criminal 

prosecutions.     

employees, there 

are 17 employees in 

the Law Reform 

Commission and 

217 in the Chief 

Solicitor general’s 

Office. (however this 

number fluctuates)[3] 

Canada 

(35 099 836) 

($ 1.628 

Trillion) 

Attorney-General Act  Ministry Responsible for all legal 

services, civil litigation as 

well as prosecution 

services. 

5000 employees of 

which roughly half of 

the department’s 

staff are lawyers. 

The other half is 

made up of a broad 

range of 

professionals.  

United States 

of America 

(321 368 864) 

($ 17.97 

Trillion) 

The House of 

Representatives and 

Senate approved legislation 

to establish a Department 

of Foreign Affairs on 21 

July 1789.   

Office of the 

Legal Adviser 

located in the 

Department of 

State 

overseeing 

specialised 

units as well as 

regional 

offices.   

Responsible for all legal 

services and civil 

litigation. 

200 permanent 

attorneys and about 

100 support staff 

(Department of 

State) 

 

3.2 The comparative analysis has revealed that in some countries the principal legal adviser 

to the government is the Attorney-General, who is a member of the Executive (i.e., a 

Minister), as is the case with Kenya, Ghana and Australia.  Additionally, in some countries 

the functions of the South African State Attorney and those of the CSLA are combined in 

one Office, as is the case with the Australian Government Solicitor (the group), which 

works closely with the Solicitor- General and other units within the Attorney-General’s 

portfolio. The Australian model is even more unique in that the Attorney-General is also a 

Minister for a different portfolio (i.e. Art), and yet there is a Minister for Justice within the 

Attorney-General’s portfolio.  The Kenyan model is also unique in the sense that the 

Attorney-General is regarded as a government agency. 

 

3.3 The location of the functions of the CSLA and State Attorney within a Department and a 

mixture of reporting lines to a Director-General and the Attorney-General in some 

countries is not unique to South Africa, irrespective of whether the Office is a creature of 

statute or not.  

 

3.4 It has also been observed that in countries such as Australia and Canada, specialist legal 

practitioners are not necessarily appointed in all the line function departments, but are 

“centrally” appointed by the Department of Justice (Canada) or by a specialist agency 

such as the AGS (Australia) and dispatched to departments when there is a need for such 

specialist services to deal with complex cases.  It seems the latter arrangement is 

                                                           
[3] Annual Report 2012: Office of the Attorney General of Ireland 

https://en.wikipedia.org/wiki/United_States_House_of_Representatives
https://en.wikipedia.org/wiki/United_States_House_of_Representatives
https://en.wikipedia.org/wiki/United_States_Senate


Page | 10 
 

facilitated through effective inter-departmental communication and coordination between 

the central departments/agency and the rest of the departments.   

 

3.5 In countries such as Australia and the U.S., offices that perform functions that are similar 

or related to those of the South African State Attorney and Chief State Law Adviser are 

also structured and organised according to critical areas of specialisation.  This ensures 

specialist groups of lawyers who are experts on a specific discipline. 
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4. TO ASSESS THE OSA’s MANDATE, IN PARTICULAR, THE ROLES, STATUS, 

POWERS AND FUNCTIONS 

 

4.1 Understanding of the role and mandate of the OSA 

 

The mandate, role, status, powers and functions of the OSA is provided for in section 3(1) 

of the State Attorney Amendment Act, 2014, namely to perform “in any court or in any part 

in the Republic any such work on behalf of the Government of the Republic as is by law, 

practice or custom performed by attorneys, notaries and conveyancers.” 

 

The Heads of the different offices of the OSA, who hold the rank of State Attorney for the 

large offices and Deputy State Attorney for the small offices had a common understanding 

of the mandate of the OSA, namely the rendering of cost-effective litigation on behalf of 

the State. It was further emphasised that the OSA is responsible for the rendering of a 

cost-effective, efficient and professional service. The role of the OSA in ensuring efficiency 

by reducing costs and keeping client departments informed of any developments in the 

legal field was emphasised by the Head of the Office: Free State.  

 

Departments indicated a broader understanding of the mandate of the OSA to include not 

only litigation by and against the State, but also advice to state departments on contracts, 

personnel related issues and to provide legal opinions to departments. They further 

indicated that the mandate of the OSA includes the collection of fees if cost orders are 

awarded in favour of a department.  

 

The Acting State Attorney confirmed that there is a duplication of services rendered to 

clients of the Chief State Law Adviser with regards to the provision of legal opinions. There 

are instances where the OSA have been requested to appoint counsel to provide a second 

opinion, to put matters into perspective. As far as the OSA is aware, there is no specific 

class of opinions which are exclusively reserved for the OSA or the OCSLA. In this regard, 

there is a duplication of services. In complex opinions, the State Attorney is usually 

instructed to brief counsel to provide opinions but due to the nature of the work, the brief 

is issued by the State Attorney and the services are regarded to have been performed by 

the State Attorney. In less complex matters the State Attorney is expected to provide 

opinions to clients.  

 

Advocates for Transformation indicated that their understanding of the mandate of the 

OSA includes litigation on behalf of government departments and state institutions. They 

further emphasised that the mandate of the OSA included ensuring the equitable 

distribution and allocation of work to formerly disadvantaged legal practitioners and in so 

doing, ensuring that advocates that specialise in a particular field of law are engaged in 

providing opinions, ad hoc advice, litigation and settlements services.  

 

The Black Lawyers Association and Johannesburg Bar Council indicated that their 

understanding of the mandate of the OSA includes litigation on behalf of the State. In 

addition, the Pretoria Bar Council indicated that they understood the OSA’s mandate to 

include briefs to counsel, advise departments with regard to the identity of counsel with 
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relevant experience and consider the guidelines with regard to transformation.  

 

4.2 Adequate implementation of the mandate 

 

The Heads of the Offices of the OSA indicated that they are only able to comply fully with 

their mandate if client departments provide full instructions. Their ability to provide an 

effective and efficient service to their clients is therefore highly dependent on the provision 

of complete and timeous instructions.  

 

Certain client departments raised several concerns regarding the ability of the OSA to 

implement its mandate, such as non-compliance with instructions and failure to timely 

process reports. It was also indicated that the OSA fails to – 

 

(a) Furnish pleadings and/or file notices of 

appeal and/or rescission applications on 

time. The repercussions for departments are 

that this leads to default judgments and writs 

of execution; and  

(b) Recover costs in favour of departments. 

Taxations are not attended to and cost 

accounts are not scrutinised and objected to. 

In addition, claims by the State are not 

considered a priority, resulting in a number of 

recoverable losses prescribing.  

 

The impression created by departments is that attorneys in the OSA are inexperienced 

and unable to deal with litigation at the higher courts. Proposals by departments to ensure 

that the OSA complies with its mandate included building capacity and seconding 

qualified attorneys from various departments to assist with the workload. Furthermore, 

the post of State Attorney should be filled as it is not conducive for the effective 

management of the OSA to appoint a person in an acting capacity indefinitely.  

 

Responses from organisations such as the Black Lawyer Association and Bar Councils 

indicated that the distribution of work still favours previously advantaged legal 

practitioners. The majority of advocates and attorneys are not approached to assist the 

OSA in executing its mandate. 

 

4.3 Improving the execution of the OSA’s mandate 

 

A variety of suggestions were made by the respondents on how the execution of the 

mandate may be improved.  The OSA mentioned that a lack of cooperation from client 

departments is a major challenge. Since the OSA acts in accordance with instructions 

from client departments, if these are received within reasonable time, coupled with 

responses to correspondence with a greater sense of urgency from client departments, 

improvement would be forthcoming.  As the OSA faces capacity challenges as far as 

support staff is concerned, it was proposed that there is a need to appoint auxiliary staff, 

According to the Department of Health, 

Gauteng Provincial Government, has 

paid about R400 million in litigation fees 

for medical negligence so far for the 

2015/2016 financial year.  This figure 

has been increasing over the past 3 

years.  

YEAR AMOUNT 

2012/13 R 125 million 

2013/14 R 155 million 

2014/15 R 157 million 

2015/16 R 400 million 
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for example, a personal assistant per attorney. 

 

Other proposals made by attorneys and advocates ranged from the briefing of legal 

representatives promptly with adequate information and comprehensive instructions, and 

for parties to be well prepared for consultations with legal representatives.  There is an 

urgent need to establish a realistic case load per attorney. Monthly assessment reports 

should be filed with managers and be used for goal-setting for finalisation of matters. 

There should be monitoring of progress on matters that attorneys handle and a sense of 

accountability for unnecessary legal expenditure caused by poor and/or unprofessional 

service rendered must be instilled. 

 

It was suggested that the entire OSA should be “re-invented” and staffed by attorneys 

who are competent and professional and properly managed. Magistrate's court matters 

can be allocated to new counsel in order to reduce workloads and implement a proper 

briefing pattern.  However, the PSC is of the view that this suggestion is impractical 

because this would incur unnecessary high costs as counsel usually appear in High 

Courts and not Magistrate courts.  Prompt payment of fees and providing support to the 

instructing attorney and showing interest and dedication to the finalisation of cases would 

enhance improvement of the OSA to implement its mandate. 

 

Departments made the following suggestions- 

 

(a) The OSA should include them in their strategic planning sessions and inter-

departmental directives should also be issued regarding the payment of 

subsistence and travel (S&T) allowances and fees for witnesses who are not in 

the employ of the State.   

(b) Attorneys should be held accountable for failure to perform their duties.   

(c) Communication with clients should be improved and clients should be provided 

with court orders timeously.   

(d) The appointment of more attorneys to render a more professional service would 

add value.   

(e) It was also stressed that the acting appointment of the OSA Pretoria needs to be 

resolved as it is not conducive for effective management of the OSA.   

(f) The OSA must be advised that it cannot just make decisions on behalf of client 

departments.  In as much as the OSA offers advice, the ultimate decision lies with 

the client departments.  The OSA should also understand that they cannot make 

decisions without a mandate to brief counsel and make settlements without client 

departments having given such instruction.  It would appear, according to some 

respondents that the OSA is usurping the powers of client departments.   

(g) Efforts should be made to retain the services of experienced attorneys. 

(h) There is a need for the OSA to be capacitated with experienced litigators who are 

able to handle and appear in High Court matters without relying exclusively on the 

appointment of counsel who are in many instances less experienced than 

seasoned attorneys in the OSA. 

(i) Legal personnel in State departments who are admitted attorneys should start 

operating as state attorneys instead of relying solely on the OSA. 

(j) Capacity must be built to ensure that specialisation is introduced.  However, no 

arguments for or against specialisation were raised.  
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5. TO ASSESS THE ORGANISATIONAL STRUCTURE, ADMINISTRATION AND 

OPERATIONAL PROCESSES THAT GUIDE, AMONGST OTHERS, THE 

ALLOCATION OF WORK, QUALITY ASSURANCE MECHANISMS AND BALANCE 

BETWEEN INDIVIDUAL AND ORGANISATIONAL PROFESSIONAL OPINIONS 

 

5.1 Organisational Structure 

 

The Chief Directorate: State Attorney Services falls under Programme 3, which also 

comprises of the Master’s Office, Legislative Development and Law Reform, the State 

Law Advisers, Constitutional Development.  They provide legal services generally.  The 

structure is organised as follows6: 

 

Figure 1:  Organisational Structure of the OSA 

 
 

There are twelve offices of the State Attorney in all provinces, with the exception of 

Mpumalanga.  The process of establishing an office in Mpumalanga is reportedly 

underway. 

 

A work study evaluation was conducted in the OSA in three phases to determine a viable 

organisational structure.  Phase 1 focused on attorneys and about 80 posts were created.  

In phase 2, 40 legal secretary posts were created and filled and in phase 3 of the work 

study, 16 administration posts were created.  These newly created 136 posts brought the 

total establishment to 890 posts. 

 

                                                           
6 Extract from PERSAL as on 31 March 2015 provided by the DoJCD 

State Attorney Services 
61 posts 

Bisho 
40 posts 

Port Elizabeth 
38 posts 

Bloemfontein 
35 posts 

Durban 
80 posts 

Johannesburg 
86 posts 

Pretoria 
126 posts 

Thohoyandou 
12 posts 

Kimberley 
22 posts 

Cape Town 
74 posts 

Polokwane 
10 posts 

Umtata 
22 posts 

Mmabatho 
30 posts 
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Figure 2: Comparison of the state of representivity of the OSA and the percentage distribution in 

respect of the demographics of the population of South Africa 

 

A comparison of state of representivity in the OSA as at March 2016 and the percentage 

distribution in respect of the demographics of the economically active population in South 

Africa shows that Indians and Whites are over represented in the OSA. In addition, the 

overall gender profile of the OSA shows that 60% of the employees as at March 2016 

were females. 

 

5.2 Appointment of a Solicitor-General (SG) 

 

According to the Framework for the Transformation of the State Legal Services, the former 

Minister of Justice, Mr J Radebe, introduced the idea of appointing the country’s first SG 

in 20127. The former Minister indicated that “The outcome of this policy framework, in the 

medium term, is to consolidate and streamline all State legal services under a single 

functionary who will be appointed as Head of State Legal Services.  The Head of State 

Legal Services, who will occupy a position of, or similar to, that of Solicitor-General in 

comparable jurisdictions, will be the State’s chief legal adviser, who will represent the 

state in all civil litigation in the same way that the National Director of Public Prosecutions 

represents the State in criminal prosecutions.” 

 

In May 2015 the current Minister of Justice and Correctional Services, Advocate M 

Masutha, said the planned appointment of the SG is almost complete on a draft policy 

with a purpose of turning the OSA into ‘a legal firm of choice’ within the public sector. 

Minister Masutha added that the policy will change ‘the practice of briefing patterns’ in all 

state institutions8. The policy also aims to institutionalise the use of alternative dispute 

resolution in handling claims against the state. 

 

The Department aims to reduce the litigation bill and the ever-increasing exposure of the 

state to civil liability resulting from a variety of causes including, but not limited to 

administrative inefficiencies in the provision of various government services. Excluding 

amounts spent by other government departments, the DoJCD spent R 124 million in 

litigation. 

 

                                                           
7 A Framework for the Transformation of the State Legal Services, Department of Justice and Constitutional Development 
8 Media statement by the Minister of Justice and Correctional Services, Michael Masutha, MP (Adv), on the occasion of the Budget 
Vote Debates of Justice and Constitutional Development (Vote 24) and of the Office of Chief Justice (Vote 22), 19 May 2015 
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According to Minister Masutha, “the position of SG will drive transformation in the legal 

profession and the judiciary, and ensure that the Office of the State Attorney has the 

necessary power, authority and influence. The SG will have the same status as a judge... 

the Justice Department is not in the position to ensure that state litigation is awarded fairly 

to promote transformation. The appointment of the SG would enable the department to 

monitor the situation properly…the department wants to consolidate state litigation, build 

skills and raise the level of professionalism in [the State Attorney’s Office] and ensure all 

other entities providing legal support to the state work closely with that institution”. 

 

There has been a delay in the appointment of the SG because of the determination of the 

appropriate salary level at which the incumbent will be appointed as well as the enabling 

legislation to support such appointment.  The PSC notes however, that the post of SG has 

been advertised on 14 February 2016 with a closing date of 7 March 2016.  

  

5.3 Views expressed on the functions and impact of the appointment of the SG 

 

Overall, most respondents expressed the opinion that the appointment of the SG is 

completely unnecessary and effectively a duplication of the OSA.  The feeling is that what 

is actually needed is a Chief State Attorney. 

 

The general understanding of the function of the SG is that it would oversee the OSA 

performance, exercise control, implement the policies and assist in the management of 

litigation on behalf of or against the State.  

 

There was speculation that the appointment of the SG might impact on the improvement 

of the functioning of the OSA as the SG would be accountable and mainly responsible for 

the performance of the OSA.  Those that responded positively about the appointment of 

the SG opined that there would be more effective litigation on behalf of or against the 

State.  It was stated that a number of cases that are not in compliance with prescribed 

time frames, dismissed due to negligence by human element, cases in which senior 

counsel use one and the same junior counsel, cases in respect of which women, people 

with disabilities and junior counsel with less than 5 and 7 years are roped in as senior 

counsel would be addressed. 

 

Further, the SG would increase the performance of the OSA, as long as it would assess 

its work and briefing patterns regularly.  Uniform standards and the service rendered by 

the OSA provided that the SG’s mandate includes improvement of the current skewed 

briefing patterns and the quality of work would be ensured. 

 

5.4 Administration and operational processes that guide, amongst others, the 

allocation of work, quality assurance mechanisms and balance between individual 

and organisational professional opinions 

 

5.4.1 Reporting Structure 

 

The overlap of reporting arrangements of support staff such as secretaries and 
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administrative personnel having to report to both the attorneys and supervisors of 

administration poses a challenge. Issues and concerns are not always dealt with 

appropriately and this leads to suppressed, deeply disgruntled and dissatisfied staff and 

the consequential lack of discipline, interest and commitment. 

 

To enhance the reporting arrangements, a suggestion proffered is that reporting structure 

in respect of reporting to Head Office should be streamlined.  Some respondents believed 

that it would be more effective to provide a reporting structure where there would be a 

legal manager to manage smaller groups of attorneys to grant support and guidance with 

regards to individual cases and give direction on how the cases may be managed 

professionally. 

 

5.4.2 Statistical Reporting 

 

Concerns were expressed that the information requested for reporting purposes as well 

as the frequency thereof are too onerous.  The state attorneys indicated that they spend 

a lot of time on reporting instead of focusing their attention on functional matters.  

 

Office Managers have set deadlines for monthly and quarterly reports that must be strictly 

adhered to.  The OSA endeavours to meet these deadlines even though there is 

tremendous pressure as attorneys have their own deadlines to comply with. 

 

5.4.3 Working relations among employees  

 

Working relations among employees is rated fair. Employees get on well with each other 

considering their different ages, cultures, background and personalities.  This is good 

panacea for effective administration and operational processes. There are isolated cases 

of strained relationships though, but these incidents seem to be within acceptable 

parameters.  It is noted that there has been a steady increase in the number of grievances 

submitted by employees with four grievances recorded in respect of the OCLO during the 

2013/14 year under review and escalating to nine grievances during the 2014/15 year 

under review.   

 

5.4.4 Caseload allocation and support 

 

Most respondents indicated that the allocation of cases is done by the Head of Office 

according to sections, and the deputy state attorneys who are heads of 

sections.  Allocation is also done per clusters that have been established. 

 

The experience and volume of work carried by a 

particular attorney also determines the allocation of 

cases. The complexity of the matter and experience of 

the attorney in a specific field of law influences the 

allocation of cases. A concern was raised however 

regarding the unreasonableness of the allocation of 

cases. This relates specifically to the caseload, as some 

“Every State Attorney gets 660 case 
files dropped on his desk every year. 
If he worked a 40 hour week for 52 
weeks he would have an average of 

3 hours to work on each case…” 
 

TIMES Newspaper, 1 October 2015 



Page | 18 
 

attorneys are said to be handling over six hundred and sixty (660) files at a time compared 

to attorneys in private law firms. This could explain the quality of work performed by 

attorneys in those different environments. 

 

The Acting State Attorney informed the hearing that there are 300 attorneys in various 

offices of the State Attorney.  In the 2015/16 financial year, the attorneys started with more 

than 248 000 files which on average means more than 660 files per attorney.  Statistically, 

the OSA needs 2487 attorneys to bring the ratio of files per attorney to an acceptable 

standard of between 100 and 150.  The budget that was allocated to the OSA is R107 

million, spread over a period of 3 financial years, starting from the 2015/16 financial year.  

According to the needs analysis that was conducted, R125 million is needed to fully fund 

the function. 

 

With regard to support, there were mixed views on the level of adequacy thereof. Some 

respondents indicated that they not do have adequate support staff. Attorneys are doing 

too much administrative work which is supposed to be done by secretaries in a normal 

environment. They also share typists and secretaries and there is no administrative 

support staff specifically allocated for filing, faxing and photocopying. 

 

It was also indicated that the messenger service was poor, equipment was inadequate 

and human resource support was minimal. In respect of the latter, all human resource 

related matters are forwarded to the national office, who provides inadequate support. 

Administrative staff are generally unsupportive and are quick to indicate that certain tasks 

do not fall within their job description.  

 

The majority of responses indicated that there is a need for secretaries, typists, 

messengers, office equipment, IT support, personnel in the accounting section and 

financial personnel. The administration support staff members play a meaningful role like 

attending to typing, photocopying and so forth.  

 

5.4.5 Training and Development 

 

Regarding the provision of training and development opportunities, 24 respondents 

indicated that they do not attend courses or refresher courses whilst 18 stated that they 

do attend courses. It was indicated that training is determined between the attorneys 

themselves and that attorneys choose to attend certain available courses.  Attorneys are 

required to complete a performance development plan as part of their performance 

assessment and may request to attend seminars or courses that are useful and may add 

value. Attendance depends on the available courses or workshops in that particular year. 

 

Budgetary constraints were cited as among the reasons for non-attendance of courses. 

The lack of a proper management structure in the OSA and proper coordination were 

raised as the possible causes for the alleged inadequate provision of training.   

 

The importance of training was emphasised as the legal environment is constantly 

changing.  Failure to attend courses was also cited as one of the other factors 
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compromising quality.  What was worrying though were allegations that smack of racism 

as some respondents indicated that mostly black attorneys attend courses while others 

indicated that only whites attend courses. 

 

5.4.6 Quality assurance mechanisms ─ OSA Perspective 

 

Respondents were requested to rate and describe the process followed in quality assuring 

legal opinions relating to litigation.  Some stated that legal opinions are given by individual 

attorneys directly to clients and that nobody checks on attorneys' work. However, their work 

is open to scrutiny by the head or a client who can complain if not satisfied.  It is the 

responsibility of each attorney handling a specific matter to quality assure the legal opinions 

provided. Attorneys as professionals are dealing independently with cases and they should 

be able to produce quality work.  They strive to obtain a comprehensive and thorough 

understanding of all facts, conduct research to keep abreast with new developments and 

read all relevant documentation and consult with all relevant role players. 

 

Furthermore, opinions are drafted with the client's interest in mind. Before advising the client 

and drafting an opinion, the circumstances of each matter are fully considered taking into 

account the relevant and applicable legislation together with the case law setting 

precedents. Informal ad hoc discussions among the attorneys and between supervisors and 

the attorneys are also held in appropriate matters. Opinions are sometimes discussed with 

counsel and their advice sought.  For more complex matters counsel with adequate 

knowledge and experience will be appointed for drafting an opinion.  As soon as the opinion 

is received from counsel, the relevant attorney peruses it and conducts further research to 

verify the correctness of the position proposed.  One respondent indicated though that 

managers oversee their work. 

 

The respondents justified the quality of their opinions by indicating that in view of the 

absence of complaints and/or adverse cost orders, the quality of work is at least fair to good.  

Furthermore, clients who are not satisfied can always ask for a second opinion. The best 

test is to see whether the opinion given stands the test of scrutiny by the courts.  More often 

the client departments rely on the opinion furnished. 

 

They indicated however, that there is room for improvement as there are challenges that 

attorneys face for example, no one is held liable when clients do not cooperate and no 

assistance is rendered. To address the challenges the following proposals were made: 

 

(a) The most junior personnel should or could have a mentor for a given period. 

(b) Government departments should provide clear instructions timeously and letters of 

instructions should be issued as soon as possible.  

(c) Training of individuals where same is lacking. (This is in contrast to a response above 

which indicated that junior and candidate attorneys are always sent to courses and 

seminars to improve their drafting skills.) 

(d) Employing more practitioners because the workload is greater in comparison to the 

number of employees. 

(e) Address the OSD salary discrepancies especially with regard to the appointment of 
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new attorneys. 

(f) Attempt to retain entry level attorneys by improving salaries. 

(g) Appoint more attorneys to decrease case load pressure on current attorneys. 

(h) Benchmark with a properly managed private law firm and implement the identified 

mechanisms deployed at the firm in the OSA.  

(i) Ensure that work is allocated fairly. 

 

5.4.7 Mechanisms to ensure service delivery excellence 

 

Various mechanisms were proposed to enhance service delivery.  These ranged from 

identifying individuals who do not perform satisfactorily, ensuring that clients give timeous 

and detailed instructions, employing and retaining competent staff and more secretaries 

to ensure that attorneys are provided with adequately qualified support staff, improving 

salaries, working conditions as well as the general low quality of office space, and 

addressing poor sanitation facilities that by their nature are demoralising.   

 

The need to motivate, treat, and educate the employees as professionals and provide 

labour saving devices such as computers, printers, updated software and hardware as 

well as Dictaphones were also mentioned.   

 

According to some respondents, recognition and appreciation must be shown for good 

work and supervisors must support employees.  Regular team building to lift morale was 

also proposed. In addition, the following suggestions were made to ensure service 

excellence: 

 

(a) Appointment of suitably qualified and experienced attorneys who are properly vetted 

before appointment. 

(b) Ongoing training and development of professional and support staff. 

(c) Development of a career path for support staff.   

(d) A culture of greater understanding and appreciation for the need to reduce costs must 

be instilled in employees. 

 

Referring specifically to the administration side of the OSA, management require 

innovative ways for dealing with people or people's management skills, innovative decision 

making skills, change management, training and effective communication skills training. 

Management must create an atmosphere which allows creativity and managers must deal 

with complaints in a friendly and helpful manner.  A positive change of attitude should be 

cultivated in that managers should refrain from treating subordinates in a derogatory 

manner.   

 

Notwithstanding the fact that the legal side is the core function of the OSA, the notion of 

focusing more on the legal side of the office should be discouraged.  Support service in 

the OSA should be completely operational. 
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6. TO APPLY THE EFFECTIVENESS, EFFICIENCY AND ECONOMY TEST IN RELATION 

TO HUMAN RESOURCE CAPACITY, BUDGET ALLOCATIONS AND PERFORMANCE 

 

6.1 Post establishment and the vacancy rate 

 

The Public Service Regulations, 2001, Chapter 1, Parts III and VII, amongst others, 

determine that- 

 

(a) An executing authority shall define the posts necessary to perform the relevant 

functions while remaining within the current budget and medium-term expenditure 

framework of the department, and the posts so defined shall constitute the 

department's approved establishment; and 

(b) A funded vacant post shall be advertised within six months after becoming vacant and 

be filled within 12 months after becoming vacant. 

 

The vacancy rate target set by the DPSA for the Public Service is 10% or less. As at 31 

March 2015, there were 883 posts in the approved establishment of the OSA, of which 

656 posts are filled and 227 vacant, reflecting a vacancy rate of 25.71%.  

 

 
Figure 3: Number of posts on the establishment of the OSA  

 

Figure 3 provides an overview in respect of the post establishment for the 2012/13, 

2013/14 and 2014/15 financial years. It shows that the vacancy rate has remained above 

the 10% target and substantially worsened in the 2014/15 financial year. 

 

At the hearing, the Acting SA stated that “the vacancy rate which is occasioned by the 

OSD is also a nightmare hence there are lots of acting positions.  For example, the OSA 

in Pretoria in management position is supposed to have 10 managers including the head 

of office but the post of the head is vacant as well as 6 posts of deputy state attorneys.  

Most of the offices are headed by deputy state attorneys as acting heads and the Mthatha, 

Polokwane and Thohoyandou offices are headed by senior state attorneys as acting 

heads.  The other challenge is that previously, heads of offices used to be on level 14, but 

are now on par with deputies.” 

 

According to the Annual Performance Plan of the Department for 2015/16, funding for the 

transformation of State Legal Services began in 2014/15 with an injection of R108 million 

towards revitalisation and capacitation of the OSA over three financial years. Excluding 

Approved Posts Number of posts filled Number of vacancies Vacancy rate %

2012/13 785 636 149 18.98

2013/14 755 661 94 12.45

2014/15 883 656 227 25.71
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the administrative staff component, the total number of posts of Assistant State Attorney 

(LP 3/4), Senior State Attorney (LP 5/6) and Litigation Specialists (LP 10) in respect of the 

12 Offices as at 31 August 2015, are indicated in Figure 4 below:  

 

 
Figure 4: Number of posts of State Attorney per office 

 

One of the challenges facing the OSA, is the number of critical posts that are vacant. In 

total, there are 37 posts of Litigation Specialist (LP 10) amongst the 12 offices. Of these, 

15 posts are vacant, which translates into a 40% vacancy rate. In respect of 143 posts of 

Senior Assistant State Attorney (LP 5/6) across the 12 offices, a total of 14 posts are 

vacant (8%). There are 190 posts of Assistant State Attorney across the 12 offices, of 

which 27 (14%) are vacant. Figure 5 below indicates the distribution in respect of the 

vacancies across the 12 offices.  

 

 
Figure 5: Vacancy rate of the OSA 

 

Stakeholders indicated that the reason for the high vacancy rate and the long turn-around 

time for filling of posts (approximately six months or longer to fill a vacant post), is as a 

result of the embargo that has been placed on the filling of posts. In this regard, the PSC 

was informed that the DPSA has blocked all new appointments on the level of Litigation 

Specialist, without consultation.  Further enquiries indicated that HR is currently in 

consultation with DPSA regarding the current and future implementation of the OSD in 

the Department. 
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in terms of the Public Service Act, 1994 and the Correctional Services Act, 1998, came 

into effect on 01 July 2007. This OSD covers, amongst others, Assistant State Attorney 

and Litigation Specialist in production posts where it is an inherent job requirement that 

the incumbent of the post must have the prescribed legal qualification (LLB or otherwise 

determined by the Minister of Justice and Constitutional Development). 

 

Table 4: The requirements for appointment on the levels Assistant State Attorney, Senior Assistant 

State Attorney and Litigation Specialist 

Level Qualification and admittance requirement 

Assistant State Attorney Grade 1 (LP3)  LLB 

 At least 2 years’ appropriate post qualification legal/litigation 
experience 

 Admittance as an Attorney 

Assistant State Attorney Grade 2 (LP4)  LLB 

 At least 6 years’ appropriate post qualification legal/litigation 
experience 

 Admittance as an Attorney 

Senior Assistant State Attorney Grade 
1 (LP5) 

 LLB 

 At least 4 years’ appropriate post qualification legal/litigation 
experience 

 Admittance as an Attorney 

Senior Assistant State Attorney Grade 
2 (LP6) 

 LLB 

 At least 8 years’ appropriate post qualification legal/litigation 
experience 

 Admittance as an Attorney 

Production Specialist: 
Deputy State Attorney (LP10) 

 LLB 

 At least 10 years’ appropriate post qualification legal/litigation 
experience 

 Admittance as an Attorney 

*The PSC was informed that employees who possess B Proc still form part of the OSD because their 
qualification is a four year qualification.  Some State Attorneys who possess B Proc, include LLB in their 
Performance Development Plan.  There are very few employees in the OSA who possess B Uris but they are 
not eligible to fall under OSD.   

 

There is an established practice to second government employees who wish to serve 

articles of clerkship at the OSA.  The duration of such secondment is between 12 and 24 

months.  After this period the employee returns to their employing department. It was the 

view that these employees (although qualified admitted attorneys) are not utilised 

optimally on their return to their employing departments as they do not get exposure to 

litigate in court. There is currently no strategy to retain experienced attorneys. 

 

6.2 Barriers that preclude the appointment of suitably, well qualified and experienced 

State Attorneys 

 

The implementation of the OSD prescribes entry level salaries at very low levels and the 

high volume of work does not justify the salaries paid. This coupled with the poor working 

conditions discourage well qualified attorneys from applying for positions at the OSA.  A 

lack of general support prevents the OSA from attracting attorneys and this also 

discourages suitably qualified attorneys from seeking employment at the OSA. 

 

There is also no clear policy regarding the promotion, career-pathing and retention of 

skilled attorneys within the OSA.  Human resource policies were also cited as among the 

barriers, although specific policies were not mentioned.  The fact that competence is not 

the only requirement and that the OSA may not headhunt some of the very experienced 
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attorneys “in particular white males” due to moral, constitutional and historical reasons 

was also cited.  In summary, there are no measures in place to ensure that well qualified 

attorneys are retained by the OSA. 

 

6.3 Cost of legal services 

 

The cost of legal services as reflected in the Annual Financial Statements of the sampled 

departments for the 2014/15 and 2013/14 and is reflected in Table below: 

 

Table 5: Cost of legal services as reflected in the Annual Financial Statements of selected departments 

Department 
2014/15 

R’000 

2013/14 

R’000 

Correctional Services 42 838 29 667 

Defence and Military Veterans 30 016 41 418 

Health 6 198 4 085 

Basic Education 2 517 2 668 

Social Development 12 995 10 297 

DPSA 2 202 1 822 

National Treasury 12 667 10 679 

Transport 8 983 4 170 

Cooperative Governance and Traditional Affairs 0 0 

South African Police Services 340 204 291 362 

International Relations and Cooperation 3953 2 972 

Trade and Industry 2 478 10 551 

Higher Education and Training 3 245 991 

Public Works 22 466 18 378 

 

The PSC is unable to provide the overall legal cost of cases, due to fact that most of the 

sampled departments did not reflect the Rand value of the cases that were dealt with and 

cases cut across different financial years. From the limited information provided it is 

evident that Rand value of legal costs is substantial in some departments. For example, 

Department of Health indicated that it cost a total R20 464 585 on cases settled over two 

financial years, whilst another DIRCO paid R928 442.11 for briefs provided to counsel 

over three financial years.  SAPS: Litigation and Administration spent R5 931 700 for 

cases related to recovery of debt.  A total amount of R323 789 290.452 was spent by 

SAPS: Gauteng for cases that were decided against the department over the three 

financial years. 

 

Relating to legal costs incurred by the OSA, the 2014/15 Annual Report9 revealed that the 

Auditor-General reported that: “An internal investigation was conducted into possible 

irregularities resulting in fruitless and wasteful expenditure in the Office of the State 

Attorney of Pretoria. The investigation was finalised and the amount was written off as 

fruitless and wasteful expenditure.” 10  

 

Documentation provided to the PSC by the OSA revealed that an amount of R8 666 371 

emanating from payment of invoices to a law firm was written off as fruitless and wasteful 

expenditure.  It is noted that the OSA is still engaged in a legal process to recover the over 

                                                           
9 The Department of Justice and Constitutional Development Annual Report 2014/15.   
10 Ibid 7. Page 141 
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payments. 

 

6.4 Expenditure on compensation 

 

According to the Strategic Plan 2015/2016 of the DoJCD, Programme 3 (under which the 

OSA falls under) expenditure on compensation of employees takes up an average 84.49 

% as this programme is labour intensive. The DoJCD therefore indicated that the spending 

focus over the medium term will be on appointing additional personnel mainly on salary 

levels 11 and 12 particularly in the Litigation and Legal services sub-programme. This will 

enable an increase in the successful conclusion of cases by the state attorneys from 61 

% in 2014/15 to 63 % in 2017/18. To achieve these targets, funds to the amount of R34 

million in 2015/16, R36 million in 2016/17 and R38 million in 2017/18, were reprioritised 

to this programme.  

 

Figure 6 below shows that between 2011/12 and 2014/15, expenditure on compensation 

of employees increased significantly due to additional allocations for the implementation 

of the OSD for legally qualified professionals and additional funding for improved 

conditions of service. 

 

 
Figure 6: Expenditure: Chief Litigation Officer for the financial years from 2012 to 2015 

 

6.5 Performance Indicators 

 

Table 6 below provides a summary of the actual achievement of outputs over a three year 

period, as reflected in the DoJCD Annual Reports. 

 

Table 6: Actual achievement of outputs 

Performance Indicator 
Actual achievement 

2012/13 2013/14 2014/15 

Percentage of briefs allocated to PDI counsel 70% 75% 76% 

Percentage of enrolled cases successfully concluded 30% 61% 56% 

 

According to the Annual Report of the DoJCD for the 2012/13 financial year, 5 556 cases 

were enrolled by State attorneys across the country. A total of 1 874 cases were finalised, 

with 918 cases settled, 570 cases won and 400 lost. When cases are settled and lost, the 

State loses in the sense that it has to spend.  So, for example, based on the amounts 
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mentioned above, the State lost 1318 of the 1874 cases that were finalised.  This 

translates to the State losing 70% or 7 out of 10 cases.  However, it is noted that 

settlements can result in the State saving some money because they might be instances 

wherein the State is able to negotiate the amount that must be settled to a lesser amount 

that is claimed.   

 

By the end of the financial year, 3 048 cases, representing 55% of the total, were either 

postponed or awaiting judgment. For the 2013/14 financial year, 1 086 cases were 

decided in court; 667 of these cases were successfully concluded, translating into 61% 

performance. The Annual Report for the 2013/14 financial year reflects that there was still 

a high number of cases that were settled as many of these cases are deemed difficult to 

defend. The Annual Report for the 2014/15 financial year reflects that 1 139 enrolled 

cases were decided in court and 638 of those cases were successfully concluded. 

Unfortunately, the information reported in the Annual Report is limited and does not 

provide a breakdown in respect of the performance of the OSA, in line with the reporting 

of 2012/13.  
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7. TO DETERMINE THE RELATIONSHIP BETWEEN THE STATUS OF THE OFFICE AND 

THE OPERATIONAL EFFICIENCY OF THE OFFICE 

 

7.1 Briefing patterns 

 

Respondents indicated that they are not aware of the criteria used to select counsel and 

some indicated that they do not get a fair chance of being briefed.  Advocates for 

Transformation reported that briefing patterns are racially skewed in favour of previously 

disadvantaged individuals (PDIs). However, there are several allegations that some 

advocates from this category seem to be given substantially more briefs or briefs of a 

more complex nature than others depending on their political affiliation or “kickbacks” paid. 

A few and the same previously disadvantaged legal practitioners are given preference. 

Departments and institutions dictate on who to appoint as a result of political connections. 

There are higher rates paid to some PDI advocates of equal seniority and many PDI 

counsel get no work from the OSA whilst others get a great deal of work. 

 

A member of the Pretoria Bar stated at the Hearing that the main challenge was the 

briefing patterns which were skewed and the departments were the main culprits as they 

were responsible for the choice of counsel though not all the departments did that.  It was 

not known how they exercise their discretion where clients did not indicate their 

preference.  Counsel are briefed randomly without taking into consideration the complexity 

of the matter or the area of specialisation of the counsel concerned. Personal relationships 

also seem to determine who gets briefed. 

 

One respondent boldly stated that a minimum 

amount of R3000 is charged by corrupt 

employees to obtain a brief.  A member of the 

Black Lawyers Association stated that the 

criteria is not known, except that you must offer 

“kickbacks” to be selected for a brief. 

 

According to a member of the Cape Bar, the majority of counsels briefed by the state 

attorney are black and/or female.  Another member of the Pretoria Bar stated that in view 

of the fact that they receive some of the briefs, they were not in a position to comment on 

briefing patterns in general. They are usually briefed in matters against the Minister of 

Police and or National Director of Public 

Prosecutions, mainly due to their 15 years’ 

experience as a prosecutor and state advocate 

and 14 years’ experience at the Bar. 

 

It would seem therefore that the system for the allocation of briefs is not transparent and 

known to some stakeholders.  

 

A member of the Pretoria Bar alleged that the OSA does not have a policy for briefing of 

counsel. Ms Varsha Sewlal, Master of the KwaZulu-Natal High Court- Durban and the 

“I certainly have no idea, I was put on their 
database 3 years ago and only received a 
brief from them about a month ago for the 
first time.  If you do not have contacts in 
there or special favours you will never have 
a brief. My views above are based on 
matters I dealt with against them”.   
Member of the Johannesburg Bar  

“The same person is briefed time and 
again.  Black members who do not belong 
to a certain group are not briefed despite 
their competence and skills. Few women 
are briefed for commercial matters.” 



Page | 28 
 

project leader (Transformation of State Legal Services) indicated that the policy is still in 

a draft form.  

 

During the hearing, a member of the Pretoria Bar stated that there are three issues that 

cognisance should be taken of.  The first aspect is where the OSA insists on briefing 

certain advocates. The second is where the departments insist on briefing certain 

advocates, then there is that where senior counsel are briefed in a matter and they also 

have their favourite juniors or they are dictated to by the state attorneys which juniors they 

should bring on board.  This causes a problem to other advocates who happen not to be 

chosen. 

 

A member from the Johannesburg Bar indicated at the hearing that there is a general view 

that the services rendered by the OSA depends largely on individual attorneys. The 

general consensus though is that the OSA does not execute its mandate adequately and 

the competency level of attorneys in the employ of the OSA is below average or poor.  

The other view is that some attorneys seem not to be interested in their work and do not 

comply with court rules.  The OSA are often not prepared and they do not show interest 

in assisting the advocates to obtain information.  The PSC observed that there are 

instances as mentioned in this report (see for example paragraphs 4.2 and 4.3 supra) 

where departments delay submission of cases to the OSA and when the cases are lost, 

the departments accuse the OSA of being incompetent.  Departments should ensure that 

they develop an early warning system to keep tract of the cases that are before that need 

the attention of the OSA.   

 

In response to the concerns raised pertaining to briefing patterns, the Acting SA informed 

the hearing that briefing patterns and favouritism is an outcry from advocates because 

those briefs go to the chosen few.  The reason for this is that client departments insist on 

appointing counsel of choice and prefer to have the final say and state attorneys are 

lambasted when this is done. In an attempt to overcome this problem, a resolution was 

taken in September 2015 providing that the heads of office should have a final say on the 

appointment of counsel. After the resolution was taken, the allocation of briefs is 

monitored.  Individual offices are expected to submit reports on the allocation of briefs on 

a weekly basis.   

 

It is not only the numbers that are pushed but also the number of briefs allocated to PDIs 

that are taken into consideration.  Furthermore, the practice of first preference being given 

to African females when allocating briefs is encouraged because it has been established 

that the bulk of the work goes to male PDIs.  When allocating briefs, the high profile 

matters are taken into consideration.     

 

In response to the statements made about the selling of briefs, the Acting SA advised the 

hearing that the local Bar was visited by the Acting SA to address this issue.  There was 

no evidence to support this allegation and without evidence, it is difficult to investigate.    

She added that stakeholder management has commenced at the OSA Pretoria and is an 

objective in the operational plan of the various offices of the state attorney. Heads of 

various offices are also encouraged to also have an on-going relationship with local Bars.  
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The Head of the OSA: Mthatha added that the departments still insist on having a final 

say on the appointment of counsel despite the resolution that was taken in September 

2015 that the head of offices should have a final say on the appointment of counsel. Their 

reaction is that the resolution is not theirs and the OSA is accused of favouritism.   

 

Challenges are experienced because according to client departments, in terms of the 

PFMA they are supposed to account for all expenditure that affects their budget yet they 

must still allow the state attorneys to have the final say. 

 

A department representative responded to the issue of the OSA assuming the sole 

responsibility of having a final say on whom they may want to brief by stating that the 

problem arises because there would be accusations of selling briefs. Furthermore, there 

might be instances where cases are of a sensitive or complex nature and a department 

would prefer a specialised attorney/advocate to handle the cases.  This preference by the 

department would result in a conflict with the resolution that was adopted by the OSA 

mentioned above for the appointment of counsel.   

 

Departments have qualified lawyers as well.  Some of them are trained attorneys although 

they are not practicing attorneys. Some are advocates who went to the Bar and have done 

pupillage.  These qualified departmental lawyers are there to provide advice to 

departments. The OSA should therefore not take the full responsibility of being 

accountable for briefing patterns notwithstanding the fact that some departments are 

briefing the same advocates. 

 

The PSC is aware that a Summit on Briefing Patterns in the Legal Profession took place 

on 31 March 2016 at Emperor’s Palace, Kempton Park.  According to a letter from the 

Chief Executive Officer, Mr Nic Swart, Law Society of South Africa11, the Summit Report, 

with attendance information will be circulated by 31 May 2016. 

 

7.2 Criteria used to determine the allocation of briefs as provided by the OSA  

 

The Heads of the OSA were requested to provide information pertaining to the criteria 

used to determine the allocation of briefs and the following was provided- 

 

(a) The complexity of the matter. 

(b) The experience of Counsel. 

(c) When last was counsel briefed. 

(d) Whether counsel is from previously disadvantaged background. 

(e) The Fee structure.  

(f) Client’s choice of counsel.  

 

Employees from the OSA cited the type of the legal issues involved, expertise of counsel, 

                                                           
11 The Law Society of South Africa brings together the Black Lawyers Association, the Cape Law Society, the KwaZulu-Natal Law 
Society, the Law Society of the Free State, the Law Society of Northern Provinces and the National Association of Democratic Lawyers 
in representing the attorneys’ profession in South Africa. 
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complexity of the matter and cost factor, general orders from the National office, BEE 

compliance and gender equity or client's performance as the criteria for the allocation of 

briefs. 

 

The OSA was asked whether there is a policy or framework in place on the allocation of 

briefs.  It was confirmed that there is no briefing policy in place.  However, the OSA 

Bloemfontein explained the practice that is followed in Bloemfontein wherein a Briefing 

Committee was established at the beginning of the financial year, which considers the 

cause of action, the complexity of the matter and then allocates the brief to PDIs at the 

Bloemfontein Base.  

 

7.3 Thoroughness of briefing  

 

Participants that responded to the study indicated 

that they are not briefed on time and this means 

that preparations must be made at the last minute 

before going to trial.   

 

7.4 Fair chance of being briefed 

 

Members of the Black Lawyers Association indicated that they do not get a fair chance of 

being briefed because the persons briefed continue to receive briefs and it is only when 

someone decides to talk on their behalf, that they get briefed on small matters.  A member 

of the Pretoria Bar stated that the OSA and the Minister allege that they comply with the 

target of 76% of briefing PDIs, however, the pool from which this is calculated is small. 

Certain individuals are selected time and time again whereas the balance do not receive 

any briefs. The same view was shared by a member of the Johannesburg Bar.  Only one 

member from the Pretoria Bar was of the view that the allocation of briefs was fair.   

 

7.5 The average time of receiving instructions from a client department until a brief is 

forwarded to counsel and an opinion is received 

 

Responses to questions that sought to seek information relating to the timeframes varied 

from three to seven days to brief counsel after the instruction has been received from a 

client department.  In some instances the timeframes ranged from 10 to 30 days and even 

six months to receive an opinion from counsel.  The complexity and urgency of the matter 

as well as the experience of the relevant attorney were cited as determining factors. 

 

Respondents complained that client departments do not always provide all the necessary 

instructions at once. The initial instruction documents have to be studied and further 

instructions are usually required. Furthermore, instructions sometimes come in piecemeal 

manner and the documents furnished are inadequate and poorly prepared.   

 

7.6 Suggestions offered to improve the fairness of the allocation of briefs 

 

Participants who were of the opinion that the process for allocation of briefs was unfair 

“In the light of non-compliance with 
timeframes provided by the rules, counsel 
is in many instances briefed at the time 
when the house is already on fire.  Under 
these circumstances, one cannot speak 
of a thorough brief”.   
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offered suggestions on how to improve the process.  Black Lawyers Association made 

the following suggestions-  

 

Junior Advocates should immediately after passing the Bar Exam be placed on the data 

base of the State Attorney to be briefed.  Every senior member who gets briefed should 

be with a junior of less than three years in practice, no matter how small the matter is.   

 

Members of the Johannesburg Bar suggested that “buddy-buddy attitude” should be 

avoided and that when an advocate’s name is entered into the database, one should be 

guaranteed a brief once a quarter. Members of the Cape Bar suggested “roster system”, 

“list system” and “rating system” whereas members of the Pretoria Bar added expertise, 

race and gender of all counsel / members of the Bar could /should be brought to the 

attention of the clients on a more frequent basis and preference should be given to 

counsel with chambers at the specific division/ seat of the High Court where the matter is 

being heard.   

 

Advocates for Transformation offered the following suggestions- 

 

(a) Avoid appointing the same legal practitioners and empower new legal practitioners by 

training them with senior legal practitioners. 

(b) An advocate who has been briefed in one matter should not be eligible to work on 

another SA matter at the same time. This would as a simple rule prevent the over-

concentration of work. 

 

7.7 Measures put in place to ensure that client departments do not consult directly with 

counsel 

 

The PSC was made aware that client departments are informed about the policy including 

the fact that counsel will not be paid in instances where exclusive consulting without the 

attorney present occurs. Furthermore, the briefing attorney is always available for updates 

and consultation with the client department’s legal officers. Clients are not given the 

contact details of the advocates briefed and all consultations and communication with 

counsel are arranged only through the attorney and with the state attorney being present. 

 

Some respondents however indicated that the OSA has no control on this issue as they 

may not prescribe to client departments not to consult directly with counsel.  The 

suggestion made was that the head of a department should issue a directive within the 

department in this regard. 

 

7.8 The criteria used to determine the allocation of instructions to private law firms 

 

Respondents were probed into indicating what criteria is used for the allocation of 

instructions to private law firms and the responses were specific in that some respondents 

indicated that they recommend private law firms but sometimes clients insist on giving 

instructions to private law firms of their choice.  Black economic empowerment and gender 

equity requirements were other criteria mentioned for the allocation of instructions to 
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private law firms. This suggests that preference is given to black firms or firms having 

black partners or directors.  Other factors considered include skills within the firm, 

demographics, cost and general efficiency. It was indicated that private law firms are only 

appointed to handle criminal cases or where there is conflict of interest, for example 

vicarious liability cases, cases involving the unlawful arrest and detention of police officers 

and cases of a sensitive nature involving a Minister or the President. 

 

At the hearing, an attorney, Mr Themba Langa stated that he was aware that the OSA 

does outsource to private attorneys, but also indicated that mainly white attorneys are 

considered and added that this practice harms black lawyers.  Government departments 

should be able to insist to the OSA that they need certain firms.  The tendency of 

considering black law firms only for point scoring should end.  Furthermore, the OSA 

should not consider only the complicated cases for outsourcing. 

 

7.9 Payment for services rendered by external attorneys and counsel 

 

In the Public Service, invoices must be paid within 30 days from receipt which is in 

compliance with the Public Finance Management Act (Section 38 (1)(f)) read with National 

Treasury Regulations (TR 8.2.3).  

 

Participants were requested to provide an indication of the turnaround time for the 

payment of their accounts.  The Black Lawyers Association stated that it is between 30 to 

60 days and Advocates for Transformation specifically indicated that for accounts, the 

period is between 30 to 270 days, Judgments against the state, 30 to 60 days and they 

did not know the timeframes for payment of cost orders.   

 

The Johannesburg Bar indicated that it takes up to 12 months for cost orders to be paid 

whereas the Cape Bar mentioned that it varied between seven to 60 days. The Pretoria 

Bar did not know how long it took to pay cost orders and judgments but indicated that 

accounts are paid within 90 to 180 days. 

 

Employees from the OSA Cape Town were of the view that the office is efficient in the 

payment of accounts, judgment and cost orders as they did not receive any complaints in 

this regard.  On the contrary, employees from the Pretoria OSA did not hold the same 

view.  They indicated that there are delays caused by attorneys, system failure/delays and 

lack of capacity in the accounts section. The hearing was informed that an email address 

dedicated to receiving invoices has been established to overcome the challenges 

encountered in respect of late payments. This would assist in tracking the invoices from 

the entry up to the payment stage. 

 

Of concern was the statement made by a member of the Pretoria Bar saying that the Bar 

council often terminates membership of advocates who are not able to keep up with their 

financial obligations. They are informed that the OSA keeps panels of advocates but it is 

unknown how the process of selection is.  
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Another respondent indicated that he waits 

between 60 to 90 days for payment despite the 

fact that his fees are agreed with the OSA at 

almost half the normal rate.   

 

A member of the Pretoria Bar stated at the 

hearing that delays are often experienced and 

that this problem may be on the part of the account submitted by counsel.  However, the 

OSA was urged not to sit with accounts that have no problems because when an account 

is submitted and no payment is received after three months, on enquiry counsel is told by 

the attorney that there are problems with the account. 

 

At the hearing a member of the Johannesburg Bar mentioned that those who get paid 

continuously complain that they don’t get paid within the prescribed period.  Junior 

advocates who rely on getting briefs from the OSA are particularly vulnerable as they 

cannot pay group fees and get evicted from the chambers resulting in them leaving the 

Bar. 

 

7.10 Verification of accounts 

 

According to the Head of Pretoria OSA, the attorney who is assigned the matter verifies 

that the service was rendered and that the fee charged is reasonable. The account is 

verified by the unit head who confirms the services rendered.  In Bloemfontein, the Head 

of the OSA indicated that the instructing attorney applies the measures and will only certify 

that the fee note is a “reasonable fee” charged.  It was proposed that a Draft Fee 

Parameter be implemented.  

 

Employees from the Pretoria OSA confirmed that the individual attorney checks whether 

the fee is in terms of prior agreed fees, whether the items on the account are a true 

reflection of the work done and time spent and the deputy SA further verifies same.  In 

Cape Town however, accounts are verified by the Finance section and the briefing 

attorney.  

 

Departments were also requested to indicate how accounts for counsel and 

correspondent are verified.  Most departments specified that accounts are verified and 

paid by the state attorney and submitted to departments for reimbursement of the state 

attorney.  The view was expressed that this process is flawed and must be reviewed as 

client departments should be given an opportunity to reflect on the accounts before they 

are paid by the state attorney. It was alleged that the OSA is reluctant to send accounts 

to departments for verification and assurance of value for money.  One department 

indicated that it is still in the process of developing the mainframe system to improve on 

this and two provinces have been identified as pilots in this regard. 

 

There was only one department that mentioned that the state attorney verifies and certifies 

all accounts before counsel is paid by the DOJCS. The relevant departments also 

“I have matters which I did last year [2014] and 
some go as far back as August which I was only 
paid for last week July) and some are not paid as 
yet. I also do not think we are being paid 
adequately.  In some matters you spend a day or 
two weeks on the matter and you get told that the 
state does not pay for that only to find that some 
counsel is paid for the very same service.”   
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scrutinise invoices before refunding the DOJCS.   

 

7.11 Performance Standards  

 

According to a Performance Agreement document that was provided to the PSC, the 

following Performance Indicators are applicable to State Attorneys- 

 

a) Take all reasonable steps to attend to litigation and debt collection within five days 

of receipt thereof. 

b) Drafting and preparing pleadings, opinions and correspondence (timeframe not 

mentioned) 

c) Drafting and preparing briefs to a properly instructed counsel must be done within 

five days of receipt of instructions.   

d) Provision of regular progress reports to client departments must be done within five 

days of any developments. 

e) Communication of court orders and other pleadings and notices to clients must be 

done within five days of receipt or request thereof.   

f) To draw bill of cost or enlist services of costs consultants must be done within 10 

days of receipt of the final court order or bill of costs from the opponents. 

g) To scrutinise all bills/accounts and ensure that it is in terms of the prescribed tariff 

and refer to taxation if necessary (timeframe not stipulated). 

h) Attend taxation proceedings, certify taxed bills of costs and submit them to the 

relevant authorities for approval of payment, within 10 days of their receipt. 

i) Certify counsel’s accounts and submit them to the relevant authorities for approval 

of payment must be done within 10 days of their receipt. 

j) Recording of prescription dates, dates of trials/hearings and dates for filing of 

pleadings to be entered in a diary on receipt of new instructions (no timeframes 

mentioned). 

k) All prescription dates and trial dates to be entered in a case management system 

on receipt of new instructions or trail date (no timeframes stipulated) 

l) All trial dates to be recorded in the central diary within 10 days from receipt thereof. 

m) Files to be attended to professionally and to be maintained in a neat and orderly 

fashion (e.g. proper recording including file notes of attendance at court, 

consultations, telephone calls etc.) 

n) Maintain and submit statistics of time worked within five days of the last date of each 

month. 

o) Do a personal annual inspection of all files by 31 January of each year. 

p) Substantiated opinions and recommendations on settlement to be made to clients 

within ten days of receiving proper instructions. 

q) Monitoring at least one junior attorney and a candidate attorney allocated to the 

section, where applicable. 

r) Rendering of reasonable assistance to all subordinate colleagues who require 

assistance. 

s) Assisting the Section Head with supervisory tasks in the section, whenever needed. 

t) Assisting with audits. 

u) Conducting and/or participating in in-house training management. 
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v) Show willingness to tackle allocated and in particular urgent matters. 

 

 
Figure 7:  Existence of Performance Standards as rated by OSA heads and employees 

 

Employees and Heads were asked to indicate whether they have clear standards of 

performance.  Those that answered in the affirmative had to indicate how the standards 

are communicated to them and those that answered in the negative had to indicate how 

performance is assessed.   As illustrated in the Figure 7 above, of all the respondents, 

65% answered in the affirmative and 27% in the negative.  8% of the respondents did not 

answer the question.  Most indicated that their performance standards are found in their 

Performance Agreements (PAs) and that the standards are specific and easy to 

understand.  Employees indicated that performance standards are communicated to them 

through meetings, workshops, emails and by their supervisors during discussions. 

 

Interestingly, some attorneys mentioned that the standards set by the Law Society are 

recorded in their Rules and form part of the training candidate attorneys receive while 

serving articles.  Reference was also made to the Rules of the High Court and the 

Magistrates Court which attorneys should be aware of at their admission.   One of the 

respondents elaborated as follows- 

 

“Work ethic and circumstances create opportunities to exceed the expected so until now 

I have been assessed on the manner and extent to which I "go the extra mile" to manage 

and succeed in litigation so as to positively contribute to the overall performance of the 

office and the Division. With regard to the aspect of transformation, I am assessed on my 

briefing patterns, the extent to which I save costs, the extent to which I improve the 

performance of others through training and the promotion of good human relations, the 

extent to which I take on additional tasks.” 

 

Below are some negative comments made by some respondents- 

 

(a) “Merit assessment system is a compromise and does not address the needs of state 

attorneys”.  

(b) “Performance management is carried out improperly.  The KRAs are developed by 

people who do not understand attorney’s work and are always difficult to use in 

assessing attorneys performance.” 

(c) “I do not think that performance management is carried out properly. It would appear 

that the KRA's are developed by people who do not understand attorneys work and 

are always difficult to use in assessing attorneys performance.” 

(d) “Supervisor has no idea on the work load of each individual, has no idea how many 

files each employee has. This is the reason for overloading employees while others 

65%

27%

8%

Yes

No

No response
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can sit around and not be productive.” 

 

Almost half of the employees (49%) of the OSA that participated in the study,  were of the 

view that there is partial compliance with performance standards, 34% believed that 

performance standards are not adhered to, and the remaining employees did not express 

an opinion. The reasons provided for partial performance ranged from “lack of interest, 

enthusiasm, work ethic, positive and encouraging environment” to “the workload makes it 

impossible to perform the work with the required professionalism.  There is a lack of proper 

control due to a lack of supervision and management”. Other reasons related to a lack of 

devotion to work and employees not being committed to performing according to their 

performance agreements.   

 

Selected reasons provided for non-compliance to performance standards related to 

observations that some employees spend state money without thinking by briefing 

counsel without making sure whether the tariff quoted is reasonable.   The workload and 

skills shortages at times cause under-performance and an imbalance in the workload are 

factors that were cited as reasons for non-compliance to performance standards. 

 

There was no difference in the responses received from the heads from that of employees 

although some heads of OSA indicated that there are no performance standards. Some 

stated that their office discharges its duties and responsibilities effectively since over the 

last five financial years there have been very few, if any complaints.  There were also no 

adverse cost orders handed down against any attorney and that they had very few 

prescriptions and/or default judgments, if any.  

 

Like employees, the heads also indicated that performance standards are communicated 

through circulars, meetings, one-on-one meetings, emails and the performance 

management and assessment guidance given by office managers and head office. All 

attorneys are subject to the norms and standards applicable to practicing attorneys. These 

are communicated to members of the Law Society and/or are readily available. All 

correspondence that are forwarded to the various offices, are also sent to all attorneys.  

The profession of being an attorney is subject to the rules of court and the practice 

directives.  It is thus incumbent on all the attorneys to keep abreast of the law and to 

familiarise themselves with the rules, practices and directives. It was stated that each 

attorney has a responsibility to act in the clients' best interest and that it is an accepted 

norm required of all attorneys to be well prepared and to adequately represent the client 

in court. 

 

7.12 Competency Levels, Quality of Work and Work Experience 

 

7.12.1 Perceived competency levels of Attorneys  

 

The Heads of the OSA were of the view that their attorneys were “Reasonably good as 

there have not been any complaints from client departments and/or adverse cost orders”.  

  

OSA employees in Pretoria rated their competency level as ”Fair” because “clients don’t 
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seem to be impressed with the state attorney services due to default judgments and writs 

of execution “ whereas OSA employees in Cape Town rated themselves as “Good” and 

stated that they take pride in their work. 

 

 
Figure 8:  Competency levels of the OSA as rated by departments; Advocates for Transformation; 

Black Lawyers Association; Bar Councils and Law Society 

 

As depicted in Figure 8 above, the competency level of the OSA was rated as “fair” by 

69% of the respondents, whereas 17% were of the view that the level was “good” and 

14% rated the competency level as “poor”.  Client Departments and stakeholders that 

rated the competency level as “good” expressed empathy with the OSA stating that 

despite serious capacity constraints, the OSA is still able to provide satisfactory legal 

services to clients.  The attorneys are knowledgeable and experienced and there is good 

transfer of skills to candidate attorneys. Some mentioned that there are brilliant, 

professional and very experienced attorneys but because of workload and failure to have 

a programme in place to transfer skills to junior attorneys, their years of experience and 

skills are lost due to retirement, better prospects and better work environments. The 

retention of these experienced attorneys do not seem to be a priority.   

 

Overall, respondents were of the view that the attorneys are competent and professional.  

However, they noted that not all recently appointed attorneys have the necessary 

experience and skills to perform effectively due to the volume of work, and this has serious 

implications to client departments. They try their level best considering the large amount 

of work but some do not have adequate knowledge of complex matters, hence a 

mentoring programme is needed.  High employee turnover is a problem as it affects good 

relations and levels of understanding with individual attorneys handling matters.  

 

An interesting comment was made by one of the respondents- 

 

“They operate like file administrators in that the majority of their work is outsourced to 

Counsel and private practitioners. In instances where client departments refuse to commit 

unnecessary funds to outsource a claim or an action, in circumstances where the matter 

may be adequately dealt with by the state attorney, such a matter will be left unattended 

and set down for default judgment or an order granted by agreement without state attorney 

having opposed the application to the prejudice of client department.” 

 

Many respondents stated that the OSA must improve on the manner in which they are 

providing services to clients.  Their communication with clients is not satisfactory and 

matters are not given full attention. Payments for legal costs are not promptly made. Most 
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pleadings with the OSA received are not proper but they don’t object in most cases. They 

need further training on civil proceedings, and also must improve their drafting skills. 

Some complained that legal representatives are not adequately supplied with the 

necessary information and this causes unnecessary delays. Only a few respondents 

indicated that the OSA is known for poor quality legal work, long delays in answering 

correspondence and in finalising matters. They were of the opinion that the OSA does not 

appear to see the benefits of fighting hard for the state and chooses to postpone cases 

instead. 

 

With respect to work quality, some departments were cognisant of the fact that most of 

the legal opinions that departments source from the OSA are provided by private legal 

counsel as a result thereof departments are able to control the quality of the opinions they 

are receiving through the instructions they furnish to the State Attorney.  There were few 

who indicated that the OSA should provide client departments with preliminary advice on 

whether to defend or settle cases. 

 

Black Lawyers Association gauged the average competency level of attorneys in the 

employ of the OSA a rating of “4” on a scale of 1 to 10 because “many cases that were 

supposed to be settled out of court, end up in court”.     The Johannesburg Bar similarly 

allocated a rating of “4” and indicated that “capacity and workload is a problem.  On 

average attorneys have 400 files to handle and there is no way that they will be able to 

do justice to each and every file.”  The Cape Bar were of the view that the “Western Cape 

State Attorneys appear to display higher competency levels than other provinces”.  

 

A member of the Pretoria Bar informed the hearing that there was an allegation that 

advocates do not prepare adequately for court and had no comment to offer on that.  

However, they observed that the OSA is understaffed as was evident from the number of 

files each attorney is handling.  Attorneys sometimes are unable to attend consultation 

with counsel because at the same time they have to go court or have one or two other 

consultations with colleagues from the Bar.  On the issue of default judgments, there are 

instances where matters against the state are called and there is no representation.   

 

The member also raised the issue of poor instructions given by state attorneys saying that 

most of the time the counsel would be forced to go to court without proper instructions 

and sometimes matters are settled at the doorsteps of the court.  This may be addressed 

with client departments.  There are instances where a plea would be filed without a 

consultation.  This has serious consequences for everyone involved because when you 

finally consult you find that your instruction differs from what you have already pleaded. 

 

A member of the Pretoria Bar indicated as follows – 

 

“I have had the privilege to work with very competent and efficient attorneys – (scales 7 - 

10), and attorneys with less but moderate efficiency (scales 5 – 6).  Cognizance should 

be taken of the fact that I have only had the opportunity to work with approximately 20 

attorneys at the State Attorneys’ Office in Pretoria. In general I gained the impression that 

whenever there were mishaps; it was mainly due to large workloads and a lack of sufficient 
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infrastructure. State Attorneys have more files/cases to deal with than the average law 

firm.  Advocates are not properly briefed as a result.  State Attorneys end up placing 

reliance on counsel to do their work for them.” 

 

7.12.2 The general quality of service received from the Office of the State Attorney rated by 

clients 

 

Departments made the following negative comments regarding the general quality of 

service received from the OSA- 

a) The OSA is unwilling to litigate and more inclined to settle matters that can be 

defended and that there are no consequences for lack of diligence.  

b) Bill of costs are not paid resulting in writs of execution against the Minister.  

c) Pleadings are not submitted and when attempts are made to obtain these, officials 

deny access to files.   

d) Correspondents that are appointed do not receive instructions and/or feedback. 

Consultations are also requested at a short notice. 

 

There was a clear opinion expressed that the OSA in Cape Town and Free State are  

performing at a good level, however the same cannot be said about the Pretoria office.  In 

respect of OSA Pretoria, the departments indicated as follows- 

 

a) Pleadings are poorly drafted and not filed on time and communicated to client 

departments on time resulting in default judgments, interlocutory applications like 

applications to compel with costs implications.   

b) There is poor communication, prompt attendance to matters and payments.   

c) The OSA lacks experience and the quality of service rendered is poor.   

d) The OSA are often not prepared to go to trial without counsel being appointed or 

outsourcing to private attorneys, who in many instances end up recommending out of 

court settlement.  

 

At the hearing, the Acting SA commented on the relationship between the OSA and 

departments stating that there are no formal agreements and service level agreements in 

place.  The most important work is the framework on management of state litigation as it 

takes care of everything.  There is also an internal manual for attorneys. The manual for 

client departments is in the process of being finalised so that they can understand what is 

expected of them. 

 

Advocates for Transformation rated the quality of service received from the OSA as “Poor” 

and added that “attorneys do not sufficiently manage their files and fail to update legal 

practitioners promptly on new developments. They delay matters inordinately and seem 

more interested in procrastination than finalisation of matters. Early consultations with 

advocates will reduce this.”  

 

Sharing the same view was the Black Lawyers Association who stated that counsel is not 

briefed on time and sufficient information is not always provided.   The Johannesburg Bar 

also rated the service as “poor” because “the State Attorney boardroom for consultation 
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is untidy and unfriendly.  Coffee or tea is not offered to clients.  Attorneys complain about 

the challenges to get hold of SAPS witnesses and scheduled meetings with them get 

cancelled or postponed on the last minute.”    Members of the Pretoria Bar also rated the 

service as “poor” adding that “pleadings, correspondence and or notices served are 

sometimes not brought to the attention of counsel or not timeously brought to counsel’s 

attention, which negatively impacts on efficient litigation. Payments are often received late 

and not necessarily within 30 days from receipt of the accounts.” 

 

Another member of the Pretoria Bar boldly stated that “State Attorneys oppose matters 

where there is no merit and act against the advice that is given to them by senior counsel.  

This amounts to wastage of resources. Evidently, the OSA fear politicians and Directors-

General of Departments and end up taking matters to court that have no merit whatsoever. 

There is a need to establish whether the State Attorneys feel intimidated.” 

 

In response to the statement made that state attorneys ignore the opinion from senior 

counsel, the Acting SA said that the OSA is not aware of that.  However, she added that 

state attorneys as active role players, if they differ with the opinion, are within their right to 

formulate their own opinion and bring same to the attention of the client department. 

 

7.12.3 Suggestions offered on what can be done to improve the quality of service rendered by 

the OSA 

 

The Black Lawyers Association suggested that there should be better distribution of work 

to attorneys, improvement on the monitoring of progress on matters dealt with by 

attorneys, accountability of who is briefed and why and what the progress of every matter 

is.  

 

Members of the Johannesburg Bar were of the view that competent staff should be 

appointed to execute its mandate as soon as possible and added that each state attorney 

should be allocated a secretary with at least a paralegal background and a legal 

researcher who will take care of legal research and ancillary matters whilst the state 

attorney is attending to court.  

 

Similarly, members of the Cape Bar offered suggestions in support of the views expressed 

above stating that a better infrastructure by means of more administrative personnel i.e. 

more secretaries and/or candidate attorneys to assist with filing etc. and that obviously 

the quality of work is being compromised if the attorney has too many files and or trials to 

attend to.  

 

Members of the Pretoria Bar indicated that co-operation between the OSA and certain 

State Departments should also be addressed. Very often, despite sustained efforts by the 

individual attorneys, no instructions are received from the respective state departments.  

The appointment of more secretaries and a more efficient channelling of correspondence 

and pleadings would improve the quality of service. Personal preference with the 

permission of the instructing attorney, to forward all pleadings, letters and or emails 

prepared and or drafted to both the client and the designated attorney, to ensure that all 
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role players are thoroughly informed of developments was expressed.   

 

Employees of the OSA suggested that a well-run private attorney's firm should be sampled 

and the mechanisms used should be implemented in the OSA.  Workshops and training 

were also suggested. 

 

At the hearing, the Acting SA mentioned that the IT system is outdated and is a hindrance 

to the work of staff is a challenge. There is also a tendency of complaints coming from 

both sides.  State attorneys complain about client departments not giving them quality 

work and client departments complain that the state attorneys do not deliver quality 

service.   

 

The Acting SA stated that in 2013, it was realised that the office was running without a 

business plan and that was a big problem.  To overcome that problem, a business plan 

was developed and state attorneys had to craft an operational plan from the business 

plan.  This led to improvement in the quality of service within the OSA because it became 

possible to assess the situation and come up with a risk plan as a remedial action.  One 

of the objectives of the operational plan is to ensure that each office has stakeholder 

management at least twice a year.  The OSA also has a stakeholder management forum 

plan which entails visiting provinces to create awareness about the fact that management 

is a joint responsibility. During these forums common challenges are identified and 

solutions devised.  In provinces a situation is assessed and if the situation is bad, a task 

team is formed to deal with challenges.  If provinces and state attorneys have issues, they 

must be specific in order to deal with complaints. 

 

Currently there are task teams in the Gauteng provincial departments as well as in 

Limpopo provincial departments.  There is also a task team with the SAPS as the biggest 

client of the OSA.  With the Eastern Cape provincial department, there is no task team 

because state attorneys there are members of the legal forum which is a platform for 

addressing challenges that they face with client departments.  In Free State, it was 

realised that there is no need to establish a task team as the OSA there is a full member 

of the legal forum.  In Western Cape, there was also no need to establish a task team as 

there are minimal problems. 

 

The whole idea of establishing task teams is to do needs analysis and interrogate the 

situation and come up with solutions.  The role of task teams are also to come up with 

quarterly reports to ensure that principals are made aware of challenges at grass root 

level. 

 

7.12.4 Measures in place to ensure that cases against the State are well prepared and 

adequately presented to court 

 

The PSC was informed by the OSA Pretoria that attempts are made to secure instructions 

timeously. The merits of the case are assessed. Where the merits are not strong, the client 

will be advised to settle. If the OSA is in doubt on a matter, they approach counsel for 

advice. The OSA makes sure that consultations take place on time and prepare pleadings 
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where necessary in preparation for court. Most clients are happy with the service provided 

with a few instances where the client is dissatisfied with the service of an attorney.  

 

The OSA Bloemfontein listed the following measures that are in place- 

 

(a) Each attorney has a responsibility to act in the client’s best interest. 

(b) Adverse cost orders are brought to the attention of the client department who may 

call for a response. 

(c) It is an accepted norm that attorneys are well prepared and adequately represent 

the client in court. 

 

The OSA Bloemfontein added that it has not received any complaints about the work done 

by the attorneys.  

 

Employees from the OSA Pretoria stated that necessary and relevant documents are 

obtained from clients, consultations with witnesses are held and where the skills are 

inadequate, counsel is usually appointed even for complex matters and employees from 

OSA Cape Town indicated that they brief excellent counsel but that it seems they are now 

expected to brief new PDI counsel who do not have the necessary experience in high 

profile matters. 

 

The process to be followed was set out as follows:  

 

Proper instructions are obtained from client departments and the necessary inspections in 

loco are conducted by the attorney who will present the matter before the court in order to 

have first-hand knowledge of the matter and/or the scene of incident.  Pleadings are also 

prepared after substantive consultation with the necessary witnesses and the client 

department assists in furnishing all the relevant and required information.  Each and every 

attorney has a list of these cases on the roll.  As soon as the notice of set down is received, 

preparation should begin.  

 

If there is a strong conviction after thorough research and preparation that the matter can 

be settled without going to trial the matter is settled. In addition court rules provide for the 

pre-trial appearance before a Magistrate or a Judge to have the matter certified ready for 

trial. Pre-trial conferences with opponents are also held.  

 

Section heads also ensure that legal work assigned to attorneys in their sections is done 

in a fair and balanced manner and also renders advice and assistance to such attorneys 

from time to time as required. 

 

Furthermore, a central diary and computer prescription reminder appears in advance to 

enable attorneys to make timeous preparations. However, many of the Respondents 

indicated that systems, checks and balances are lacking.    One respondent indicated that 

they are professionals and that the court will award costs de bonis propris (adverse costs 

order by the court to indicate its displeasure in the conduct of the attorney or advocate 

who dealt with the case).  Another respondent indicated that all attorneys determine their 
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own standard of quality but the attorneys' work is subject to criticism by the client, court, 

opponent or colleague.   

 

7.12.5 Suggestions related to measures that should be put in place to ensure that cases against 

the State are well prepared and adequately presented to Court 

 

Members of the Black Lawyers Association suggested that advocates must be briefed on 

time, and proper consultation be arranged.  If the matter should be settled, it must be 

done.  If other forums are to be used to resolve a dispute, that should be proposed 

timeously. 

 

Members of the Cape Bar said that better training, effective management, good 

preparation, mentorship, moderate workload and effective monitoring would ensure 

adequate preparation.  There was one observation made that state attorneys appear often 

do not have good channels of communication with their government clients, making it 

difficult or even impossible to obtain proper instructions in the course of litigation. 

Therefore, good communication channels between State Attorneys and clients would 

improve service. 

 

Suggestions provided by members of the Pretoria Bar included “Instructions to counsel 

should be given at the earliest opportunity possible to enable counsel to consult prior to 

the drafting of pleadings which will obviously result in proper pleadings rather than mere 

denial pleadings filed merely due to notices of bar” and “timeous co-operation between all 

stakeholders would prevent unnecessary litigation and safe legal costs.” 

 

7.12.6 Effectiveness of quality assurance mechanisms  

 

Figure 9 below shows the rating of the effectiveness of the office’s quality assurance 

mechanisms.  It shows that a rating of “Good” was only provided by 24% of the employee 

respondents and 20% of the employer respondents. 

 

 
Figure 9: Rating of Effectiveness of quality assurance mechanisms 

 

Those who rated the office fair indicated that problems are mainly attitudinal like, poor work 

ethic, lack of diligence, lack of commitment to government, etc.  Changes are needed 

otherwise quality assurance mechanisms will not be successful.  There is lack of 

understanding of the functions of the office of State Attorney and the legal profession as a 

whole. Too much emphasis is placed on assessing procedures and quantity instead of 
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quality in the mechanisms. In addition, too much emphasis is put on volume and statistics 

and not enough on quality of work done. 

 

Those who rated it poor indicated that the mechanisms are non-existent and summed it up 

by stating that “mechanisms keep being amended and not stable and measurements not 

too reliable”. 

 

7.12.7 Effectiveness of the current debt collection and recovery of costs process 

 

According to the OSA, when an order is granted in favour of an organ of state, the file is 

transferred to the collections department, who is responsible for issuing a letter of demand 

in compliance with the order. If the debtor responds, an acknowledgement of debt is 

signed, if not a warrant of execution is issued.    

 

The services of the SA are rendered to clients free of charge and at no attorney and own 

client cost to clients but by giving instructions to the SA, the client accepts liability to pay 

all costs and disbursements incurred with respect to the matter including all costs payable 

to the opponent.  These costs are paid in the first instance by the SA and then recovered 

from the client through the Agency Services of the Department of Justice.  All costs that 

are recovered from the opponent by the SA are not refunded to the client but paid over to 

SARS into the Consolidated Income Fund.  When a claim by a client is paid by the 

opponent by way of a lump sum in full and final settlement of a claim, the SA will estimate 

the legal cost of suit and deduct this amount from the sum received and the balance, 

representing the capital of the claim, will be paid over to the client at the end of the month. 

 

During the hearing, the Acting State Attorney mentioned that “it came to the attention of 

the OSA during the stakeholder management when it was mentioned to client 

departments that service providers especially advocates are paid through agency services 

and recovered at a later stage.  When the OSA is struggling to recover and when the issue 

is taken with client departments, they raise the issue that even the OSA side is not 

recovering costs.  The recovery of costs is therefore in the operational plan of the offices 

to ensure that they recover and they are assessed based on that as well.  There is no 

readily available statistics on the recovery of costs over the last 3 years because the office 

had been operating without a business plan.” 

 

A departmental representative stated that it has been established that state attorneys do 

not pay legal costs or legal bills whereas in terms of the agency agreement, state attorneys 

should pay the legal costs and recover same from departments.  This results in contempt 

applications which result in unnecessary costs which the departments have to pay. 

 

The Head of the OSA in Mthatha indicated that “the recovery of cost is problematic.  This 

is because one will be forced by the legal administration officer from the department to 

recover costs where the judgment was received in favour of the state.  The problem is that 

you may go on and on trying to recover costs from the indigent which the OSA finds to be 

waste of time and energy.  That is why the OSA is blamed for not recovering costs.” 
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At the hearing, a departmental representative added that the problem that results in the 

escalation of costs is the PAIA applications that should not even be in court, but the legal 

cost running into hundreds of Rands for PAIA applications.  Matters are also often 

postponed unnecessary sometimes, because no instructions were received, which is not 

the responsibility of the state attorney and in other instances postponements are due to 

state attorney having not prepared cases for hearing or counsel having not been briefed.  

The other challenge faced by the state attorney is that junior attorneys deal sometimes 

with complicated cases. 

 

7.12.8 Alternative means that may be used to recover State debt 

 

The OSA and departments suggested the following alternatives for recovery of State debt- 

 

a) Alternative dispute resolution mechanisms. 

b) The use of the Small Claims Court as an alternative means to recover state debt. 

c) emolument or Garnishee orders 

d) warrants of execution 

e) the establishment of debt collection units that deal solely with debt collection 

f) Appointment of paralegals and interns to support the attorneys. 

g) Smaller debts can be recovered by in-house legal advisors of the departments or 

the establishment of dedicated units within legal services of departments in order to 

collect on behalf of departments.   

h) The offices of the state attorney must be capacitated with a dedicated debt recovery 

section/component, or client departments should outsource same to private 

attorneys.  

i) Private law firms may be engaged after judgment is obtained and debt collection 

agencies may be used with a proviso that the tariffs of private attorneys do not 

exceed state attorney tariffs.    

j) Some respondents indicated that the only means available is through mediation and 

litigation. 

 

7.12.9 Employee and Employer Perceptions on quality of work 

 

On the overall rating of the quality of work performed by the office, the responses received 

ranged from a good, fair and average ratings with most respondents rating the quality of 

work performed by the office of Sate Attorney as generally good given the challenges that 

are unique to that office and considering the circumstances they are working under which 

are not conducive.  Although some respondents chose not to respond to this question, the 

work produced at the office is excellent according to some of the responses received as 

there are dedicated attorneys and support staff. 

 

7.12.10 Rating of work performed by subordinates 

 

Figure 10 below provides an overview of the rating of work performed by subordinates. It 

shows 83% of employees rate the quality of their work as good. 
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Figure 10: Employee rating of quality of work 

 

The quality of work performed by subordinates was rated as “fair” by OSA Pretoria 

attributed to a huge workload and constant pressure because of opportunistic litigation 

against the state. There is a tendency amongst client departments to instruct that matters 

that are not defendable are attended to. Furthermore, there is a tendency not to provide 

adequate information timeously. If adequate information is received, attorneys are able to 

execute the mandate effectively.  

 

The OSA Bloemfontein - The quality of work performed by subordinates are rated as “fair 

to good” where the OSA Cape Town indicated that “All work very hard.” 

 

Employees within the OSA were asked to rate the quality of their own work and that of 

their superiors and subordinates.  As illustrated on the above figure, most of the 

employees rated the quality of their work as good.  The reasons given for the rating were 

that despite being overloaded with work they do the best they can in delivering good 

quality work in that, most of the legal advice and opinions given are mostly accepted 

without being challenged, court cases are always processed and attendances honoured, 

the utmost care is taken to ensure matters do not prescribe, thereby saving on costs and 

avoiding prescriptions and default judgments.  They strive to promote the State’s interests, 

policies and objectives.  Thus these employees indicated that they have not received any 

complaints from clients. 

 

64% of the respondents rated the work of their subordinates as “good”.  This is despite the 

high volume of legal work carried out by each of the attorneys as they indicated that their 

workload far exceeds that of attorneys in private practice.  Some attorneys mentioned that 

they render very good work and are not only an asset to the office, but the employer and 

client departments. 

 

Some however rated the work of their subordinates as fair indicating that some of them 

work thoroughly whilst others choose not to work.  They indicated that secretaries struggle 

to or cannot meet performance standards when it comes to administrative support 

functions because of the typing work load. Errors occur because of typing work load.  Other 

subordinates especially the ones appointed in the last two years lack training, 

understanding of their functions, role in the office and opportunities for growth and also do 

not take the initiative or perform to their best ability in that they have to be reminded of 

deadlines. Poor secretarial service in general was cited by one respondent who indicated 

that it can sometimes be sloppy with no attention to detail. There is reluctance by the junior 
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attorneys to be supervised and mentored. One respondent summed it up by indicating 

that: 

 

“It all boils down to attitude. Some are just here, waiting for the next step, some think 

working for the state means no responsibilities (sic). Do not have pride in their work, want 

to rush it off to sit and do nothing. Do not want to work under pressure, don’t take 

responsibility for their actions and do not want to support the attorney they are working 

with. Refuse to do work for the attorney because it’s not their principal. They do not always 

know what is going on in their matters or keep track of all important dates (could be due 

to the volume of work)”. 

 

Regarding the quality of work by their superiors, 69% of the respondents rated it as “good” 

in that they are well educated and knowledgeable.  There is cooperation between staff 

and superiors and they are always willing to assist.  They assist and give advice on how 

to proceed and also refer staff to relevant case law and precedents that assists in handling 

cases.  They go the extra mile to assist in solving problems that are experienced in the 

office. 

 

One respondent indicated that “My immediate supervisor performs his duties diligently 

under difficult conditions as he is always required to attend court and also attends to the 

day to day running of our section”. 

 

31% of the respondents however, rated the work performed by the superiors as “fair” 

indicating that they attend to a lesser number and sometimes less complicated litigation 

matters. Some of them take much longer to finalise matters. The head of office keeps the 

staff updated with the latest Supreme Court of Appeal (SCA) decisions and other 

judgments. Some do not provide much guidance on legal issues and do not play much of 

a managerial role. While the head of office does inspect files of all attorneys from time to 

time, comments made on files do not often contribute to the improvement of the 

management of the case or relate to the legal issues.  The needs and demands of 

administration personnel are always compromised especially when it comes to growth and 

development of personnel.  Some employees indicated that superiors delay the 

implementation of remedial plans to improve service delivery. 

 

7.12.11 Employee experience and performance standards  

 

On the basis of analysis of the employees’ responses relating to their years of experience 

at the Office of the SA, it was concluded that the average service is ten years and nine 

months.  The respondent with the highest number of years work experience in the OSA 

was 37 years whereas the respondent with the least experience was two weeks.   

 

Employees, who participated in the survey, indicated their post levels as follows: 
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Table 7: Respondents positions occupied at OSA 

Core Function staff 

Employee rank  Assistant State Attorney Senior Assistant Attorney Deputy State Attorney 

18 21 5 

Support staff 

Employee rank  Clerk Legal Secretary Office Manager 

15 8 1 

*Note:  Four employees did not indicate their post levels 

 

The employees were requested to indicate whether their job descriptions correspond 

with the actual work that they perform.  Of the 72 responses received, 55 answered in the 

affirmative, 11 indicated that it corresponded partially and 6 answered in the negative.  

Those respondents that indicated that there is partial alignment stated that whilst they 

accept that a large part of their job entails management and supervision, they would like 

to see the percentage for litigation increased as one loses this critical skill and 

development in the profession.  Others indicated that because clients do not provide clear 

and complete instructions and documents, more than 50% of the time is spent on sorting 

out matters which should have been done by clients.   

 

Other respondents stated that although they execute what is expected of them as 

attorneys, they also execute mundane administrative functions such as serving of 

documents, delivery of briefs, delivery of instructions to experts, photocopying, filing, 

tracing of files, follow-up on payment of accounts and payment by clients, registration of 

suppliers, procuring of services of sheriffs, and procuring computer expendables such as 

toners.  This implies that each individual attorney is currently forced to micro-manage their 

cases to ensure that documents are filed in accordance with the Uniform Court Rules.  

Most employees were of the view that this places an unnecessary burden on each 

attorney by decreasing the time which could have been spent on actual legal work. 

 

 
Figure 11: Quality of legal opinions as rated by departments and Premier’s Offices 

*2 Departments did not rate the quality of legal opinions received from the OSA 

 

Figure 11 above depicts the ratings by departments and Premier’s Offices on the quality 

of legal opinions received from the OSA.  According to the respondents, some opinions 

obtained from more senior attorneys are of the highest quality, however some of the 

opinions can only be described as nonsensical as they lack substance and reasoning for 

the recommendations made.  They also do not ensure that opinions from counsel are in 

order and based on value for money.  It was suggested that counsel should not be allowed 

to draft 50 paged opinions that “regurgitate pleadings and annotations from case law in 

order to increase their bills rather than ensuring that short and concise opinions are 

obtained”.  A few alluded to the possibility that due to the volumes of claims and motions, 
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they do not provide comprehensive and well researched legal opinions.  They also utilise 

counsel for opinions which result in unnecessary legal costs. 

 

There are some who give well-reasoned and researched legal opinions but the majority 

do not, an example being that the Johannesburg office that has given instructions that no 

application for condonation should be defended.  It may be unwise to take a blanket 

decision as the Johannesburg office is making because the merits of each application 

should be looked at.  

 

7.12.12 The quality of legal opinions obtained through the OSA 

 

Departments were requested to comment on the quality of legal opinions obtained through 

the OSA and most indicated that they are aware that the legal opinions are provided by 

counsel.  It is possible that due to the volumes of claims and motions, they do not provide 

comprehensive and well researched legal opinions.  They also utilise counsel for opinions 

which result in unnecessary legal cost (Eastern Cape, SAPS). 

 

Some opinion obtained from more senior attorneys are of the highest quality, however 

some of the opinions can only be described as nonsensical as they lack substance and 

reasoning for the recommendations made.  They also do not ensure that opinions from 

counsel are in order and based on value for money.   

 

At the hearing, the Acting Head of the OSA stated that when one considers the separation 

of the state attorney and state law adviser, cognisance should be taken of the fact that 

state attorneys are admitted attorneys in terms of the Attorneys Act 53 of 1979 (Attorneys 

Act) and state law advisers are not covered by the Act.  This does not mean though that 

their service cannot be used and that is where they are used in drafting of legal opinions. 

 

 
Figure 12:  Rating of overall quality of work and service by departments; Advocates for 

Transformation; Black Lawyers Association; Bar Councils and Law Society 

 

As depicted in Figure 12 above, only 53% of the respondents were of the view that the 

quality of work performed by the OSA was of a “good” quality; 11% rated the quality as 

“fair” and 36% rated the quality of work performed by the OSA as “poor”.  Departments 

alluded to the fact that the OSA has lost most of its experienced attorneys. A retention 

policy was suggested to improve capacity and labour turnover.  Most attribute the delivery 

of quality of work to under-capacity and workload.  One respondent commented as 

follows: “Some attorneys run their offices as private law firm, they respond to 

correspondence, send pleadings on time and consult with clients but the majority are 

under pressure and leave everything to the last minute causing bottlenecks and failing to 
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give trial dates notices and consultations on time.”  

 

Those who were dissatisfied with the quality of work and service mentioned that in some 

instances pleadings are poorly drafted and not filed on time and communicated to client 

departments on time, resulting in default judgments, interlocutory applications like 

applications to compel with costs implications.   There were observations made to the 

effect that the OSA is unwilling “to litigate and more inclined to settle matters that can be 

defended. No consequences for lack of diligence. Bill of costs not paid resulting in writ of 

execution against the Minister. Pleadings are not submitted - attempts to obtain such [are] 

frustrated by officials who deny access to files.  Correspondents appointed do not receive 

instructions and/or feedback. Consultations are requested at a short notice.”  Another 

respondent stated that “they lack experience and the quality of service rendered is poor 

and they are often not prepared to go to trial without counsel being appointed or 

outsourcing to private attorneys, who in many instances end up recommending out of 

court settlement.” 

 

However, it was evident that respondents were aware that capacity constraints and high 

turnover and burnout of staff affect the quality of work performed by the OSA.  Few 

stakeholders indicated that there is constant comparison that private services are better 

than those of the state, and that the OSA pays counsel late, does not have a scientific 

method of ensuring that all PDI counsel get an adequate share of work and the opinions 

given are often weak. 

 

According to some respondents, the state attorneys are loaded with work which makes it 

difficult for them to handle the matters properly.  In some cases, several matters are called 

in court and the state attorneys in those matters are not present and default judgments 

are taken against the state.  This is partly because they cannot manage their diaries 

properly due to workloads beyond their control. 

 

 
Figure 13: Quality of litigation as rated by departments 

*1 Department did not rate the quality of litigation performed by the OSA 

 

As illustrated in Figure 13 above, departments rated the OSA on the quality of litigation 

that is provided and it was found that the majority (67%) of departments were of the view 

that the quality is “fair” whereas 17% were of the view that the quality was “poor” and just 

16% were of the view that the quality is “good”.  The majority rating of “fair” can be 

attributed to the fact that some departments were aware that matters that were referred 

to the OSA are handled by experienced personnel.  The OSA facilitates litigation in most 

cases rather than appearing on behalf of client departments in courts. Despite being 

understaffed, the majority of attorneys ensure that pleadings are filed timeously. In some 
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instances client departments are at fault for not providing the requested instructions and 

documentation, but despite this, litigation is conducted professionally. 

 

Other departments commented that the OSA is generally not willing to litigate matters 

properly but are more inclined to settle matters that can be defended due to lack of 

knowledge of complex matters.  Some attorneys provide excellent service, however 

others provide poor service and do not arrive on time for consultations. Requests 

emanating from consultations are not complied with and some attorneys do not attend to 

trials and constantly send clerks to obtain trials and consultations. According to some 

respondents, it has become a daily fight to get attorneys to defend matters.   

 

Respondents were of the view that in most cases despite the workload and capacity 

challenges, the OSA has been very helpful though there is room for improvement.  

Complaints were made relating to late receipt and/or incomplete applications and/or 

summonses received from the OSA and delays in recommending appropriate counsel or 

recommending inexperienced counsel who have no expertise in a specific area of 

litigation. Other complaints related to failure to attend to consultations with counsel and 

late filing of papers by the OSA.  At times, the OSA is akin to a post box.  Due to lack of 

proper preparations, they even loose cases which could easily be won. 

 

In response to cases been lost, the Acting SA said that “the reason why cases are lost is 

because the OSA deals with the symptoms and not with the root causes. The OSA acts 

per clients’ instructions.  The least that could be done is to advise clients to settle if they 

do not have a good case but in most instances clients do not take the advice.  That is why 

the role of the task team is to relook into this to ensure that state attorneys only go to court 

if it is necessary.  In most instances bare denials are entered into because of pressure 

and with a lack of factual reports, there is nothing that can be done.  To overcome these 

challenges, there is a committee in place documenting all the challenges to bring them to 

the attention of the Minister and calling upon the Minister to have bilateral discussions 

with his counterpart in cabinet.” 

  

7.12.13 Feedback mechanisms   

 

 
Figure 14: Provision of feedback as rated by departments 

 

As indicated in Figure 14 above, a majority of the departments opined that the feedback 

provided to them by the OSA is poor (71%) and 29% rated the feedback as fair.  This is a 

cause for concern as not one department felt that the OSA provides good feedback to 

client departments.  These are some of the responses given:   
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(a) Despite numerous requests for feedback, none is received. Attempts to obtain 

information from the OSA file is frustrating. Taxed bill of costs are not received and 

the OSA fails to submit proof of payment.  Similarly, attempts to recover legal costs is 

frustrating. 

(b) The practice in departments is to close files without receiving legal costs incurred at 

the conclusion of claims as it takes forever for the OSA to respond to queries.  Late 

notification of trial dates indicates lack of communication from the OSA. The workload 

at the OSA however could be a contributory factor, but that should not be to the 

detriment of clients. 

(c) They frequently fail to and/or neglect to provide feedback on the outcome of trials.  In 

many instances, client department become aware of the outcome of the trial from 

private attorneys seeking satisfaction of a judgment or order. 

 

This is possibly the reason why departments were unable to provide statistical information 

relating to their legal costs.  Departments are dependent on the OSA and OSA similarly is 

dependent on departments.  A central point for provision of information should be created 

by the OSA and departments simultaneously to alleviate this identified problem.   

 

7.12.14 Processes in place to ensure feedback to client departments 

 

The OSA indicated that attorneys are responsible to provide feedback to the client 

departments. Where this is not done, the client department may contact the supervisor of 

the attorney. 

 

The OSA Bloemfontein stated that the attorneys are responsible to provide feedback to 

the client departments and the Head does not have reason to believe that the clients are 

not kept informed.  

 

7.13 To assess which countries were used to benchmark the SA Model 

 

All the respondents indicated that they do not know or are unaware whether the office was 

ever assessed.  Regarding benchmarking, some indicated that no benchmarking had 

been done while others responded in the affirmative.  No country was specified and no 

documentary evidence was provided in support of these statements. 

 

At the hearing, the Acting SA confirmed that comparative studies relating to the role of 

state attorney was never done but this is something that needs to be taken into 

consideration. 

 

The PSC perused a document entitled “A Framework for the transformation of State Legal 

Service”.12  It was noted that there has been some research done in relation to 

international best practices.  The countries considered in the research were: Canada, 

India, Malawi, Ireland and Australia.   

  

                                                           
12 Released by the then Minister of Justice and Constitutional Development on 21 May 2012. 
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8. TO ESTABLISH WHETHER THE WORK OF THE OFFICE IS ENHANCING THE 

OPTIMAL FUNCTIONING OF GOVERNMENT DEPARTMENTS 

 

8.1 Functions that could be performed by departments instead of the OSA 

 

Departments were requested to identify functions that are currently performed by the OSA 

that could be performed by employees within departments, provided that there is 

adequate capacity.  The following functions were identified- 

 

(a) Legal opinions except for litigation matters  

(b) Representing members who qualify for state defence in criminal matters. Claims 

relevant to collisions where claims do not exceed R10 000.  Claims by the state for 

formal recovery of debts due to members/employees of the department. 

(c) Appearance as counsel in all urgent applications, drafting and settling of pleadings 

and appearance in lower court to defend identified matters. 

(d) Defence of collision matters. Recovery of state debts. 

(e) Issuing of summons to recover debts.  

 

Most departments were of the view that they can handle the recovery of smaller debts 

themselves and ensure that they have exhausted all possible means of recovering debts 

before instructing the OSA to institute court proceedings.  Departments may also be 

involved in preparing "memos" about merits and ensure the availability of witnesses and 

documents, to the OSA.  

 

Employees of the OSA were of the view that departments could investigate all their cases 

properly, provide sensible and clear instructions, and avoid defending unnecessary 

matters and allowing the OSA the opportunity to decide on counsel.  

 

The PSC has ascertained from the information received from departments that there are 

many employees who have the right of appearance in courts as Figure 15 below depicts- 

 

 
Figure 15: Number of employees within departments that have the right of appearance in courts 

 

When one takes into consideration the capacity of legally qualified personnel in 

departments versus capacity in the OSA, one can conclude that the suggestions proposed 

by respondents relating to legal work that can be performed by departments are 
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reasonably viable.  Respondents provided the following suggestions to capacitate 

employees performing legal services in departments to meet the statutory requirements 

to obtain the right of appearance in court- 

 

a) Allow employees to do articles of clerkship with the state attorney and to serve 

pupillage with Bar councils. Create practical legal training opportunities in 

partnership with the OSA, private law firms, Bar Councils and similar institutions. 

b) The State Attorney Act must be amended to give practicing attorneys the opportunity 

to retain their right of appearance.  Currently, qualified attorneys located at 

departments cannot retain their right of appearance because they are prohibited to 

act on behalf of the State in their capacity as attorneys because the State Attorney 

Act is only applicable to attorneys employed by the OSA.  Section 41 of the Attorneys 

Act provides that no attorney may act as such unless they are in possession of a 

Fidelity Fund certificate which is issued annually on compliance by the attorney with 

all lawful requirements of the Law Society. It is also expected of non-practising 

attorneys to remove their names from the roll of practising attorneys and place it on 

the list of non-practising attorneys.  

c) Employees within State departments should be allowed to serve pupillage and 

articles at state costs. A retainer contract could be concluded to ensure that such 

employees remain in the department for a period agreed upon. Incentives could also 

be considered to retain such employees. 

 

At the hearing, the Acting SA clarified the role of legal administration officers.  She said 

that as they have legal qualifications, they are expected to be actively involved in terms 

of the Institution of Legal Proceedings against certain Organs of State Act, 2002.  The 

minute they get notices or letters of demand, they are expected to start running with the 

matter and ensure that thorough investigation is conducted.  They must also start 

consulting with potential witnesses.  They are further expected to prepare a preliminary 

opinion to establish if the department has a good case and if it does not have a good case, 

they must settle the matter without referring it to the OSA. They are also invited to join the 

OSA on secondment to serve articles to be admitted as attorneys. 

 

It has also been established that state attorneys are dealing with applications in terms of 

PAIA and PAJA which are pure administrative issues that were not supposed to be 

referred to the OSA.  

 

8.2 Efforts to ensure that employees with legal qualifications in departments meet the 

statutory requirements to obtain the right of appearance in court 

 

Departments were requested to provide suggestions to ensure that their legally qualified 

employees meet the statutory requirements to obtain the right of appearance in courts. 

The majority of input was provided by SAPS and ranged from offering opportunities to 

serve articles and pupillage with relevant bodies, creating practical legal training 

opportunities in partnership with the OSA, private law firms, Bar Councils and similar 

institutions and partnerships with academic institutions.  The PSC submits that the 

financial implications of this suggestion may be found in the department’s collective 
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agreements/special leave policies relating to sabbatical leave on full pay for the duration 

of the term that the employee serves articles or pupillage.   

 

Other suggestions included secondment to OSA to deal specifically with litigation matters, 

encouraging employees to register with the law school to write board exams and be 

admitted, the serving of pupillage and articles at state costs with a retainer contract could 

be concluded to ensure that such employee remain in the department for a period agreed 

upon. Incentives could also be considered to retain such employees. 

 

8.3 Functions currently performed by the OSA that could be conditionally outsourced 

to private service providers 

 

Currently, there is no prohibition on the OSA to acquire the services of private attorneys.  

According to responses from the national departments and Premier’s Offices, the following 

suggested functions could be outsourced: 

 

(a) Matters falling out of the OSA court jurisdiction and matters of a complex nature. 

(b) Debt collection if the loan is too high and the departmental collection desks are 

under resourced provided that the private attorneys agree to state attorney tariffs. 

(c) Medical negligence matters. 

(d) Drafting of contracts 

(e) Litigation 

(f) Specialised work, like conveyancing. 

(g) Photocopying and messenger functions. 

(h) Legal costs and recovery of value. 

(i) Where there is conflict of interest and in cases where the department cannot 

provide service. 

(j) Representation of members of the SAPS on criminal matters, subject to fee 

agreements.  Applications for evictions of officials from state houses and taxation 

of bill of costs. 

 

The employees of the OSA indicated that there is influx in the number of debt collection 

cases, unlawful arrests and detentions and other complex matters in land claims and 

negligence matters including contracts and that these matters could be outsourced.  The 

PSC submits that the discretion to outsource functions should ideally lie with the OSA as 

outsourcing can have a major financial impact for the State.  In any event, departments 

are obliged in terms of the PFMA and to refer legal matters to the OSA as cost effective 

measures.  However, in the event that departments elect to refer a matter to a private 

attorney instead of the OSA, they will be held accountable and will have to explain the 

deviation to the Auditor-General. 

 

8.4 Service Standards expected from counsel and attorneys 

 

The stakeholders indicated that the service standards that advocates and attorneys 

should comply with are determined by the Law Societies and the respective Bar Councils.  

The service standards are therefore known to them , but it is under certain circumstances 
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difficult to comply with these service standards because they are not always adequately 

briefed, or they are briefed at such a late stage, that this necessitates applications for 

condonation for non- compliance to the time frames determined by the Uniform Court 

Rules.  Applications for condonation for non-compliance are usually frowned upon by the 

courts.     

 

One of the stakeholders indicated that: “It would be useful to have an attorney who takes 

interest in the matter, participates in decision making and plays [an] active role. This is 

lacking from attorneys at the OSA.”   

 

To enable professional service, all relevant documents should be availed to the private 

attorney or advocate, on time.   
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9. TO ESTABLISH WHETHER THE OPERATIONS OF THE OSA HAVE EVER BEEN 

REVIEWED, AND IF SO, WHETHER RECOMMENDATIONS FROM SUCH REVIEWS 

WERE IMPLEMENTED AND WHAT WAS THE IMPACT 

 

From the responses received from the OSA Heads and employees, it was not clear 

whether the operations of the OSA were ever reviewed.  Just one respondent referred to 

the “KHAEDU” deployment.  According to documents provided to the PSC by the OSA, 

and specifically a report entitled ‘KHAEDU REPORT: Pretoria State Attorney’s Office’, the 

EXCO resolved in May 2015 that KHAEDU deployment for the 2015/16 performance cycle 

should focus on the State Attorneys’ offices.  It was specifically mentioned in the report 

that “The office has a staff complement of 160, situated at SALU building, Pretoria. From 

the previous visit, it appears that the Attorneys handle an average of 400 files each but 

such figures could not be verified. The status quo remains. The office does not have a 

system to record the accurate number of files each attorney handles.” 

 

The report also mentioned two very crucial findings, which in the PSC’s opinion points to 

fatal flaws in the administration of the OSA.  These relate to the following- 

 

“Transformation of the legal profession: To issue 76% of the value of briefs to previously 

disadvantaged counsel” and “Reduction of legal costs: Percentage of savings made on 

claims” 

 

The SMS members who were part of the KHAEDU team assessing this performance 

indicator, found that a BAS report indicating invoices paid was requested from the Office 

Manager in order to determine the completeness of the information being reported in the 

performance reports.  It was found that there was a significant number of payments that 

appear on the BAS report that do not form part of the performance report. That indicated 

that the reported performance was incomplete, i.e. there were payments to counsel that 

were not part of the performance report. This presented an indication that there was 

inadequate control of the system.  According to the procedure for recording performance 

information, all counsel briefed should produce confirmation of their race and gender.  The 

SMS team found for example, in the month of July 2015, five counsel appearing on the 

BAS report did not have confirmation in the counsel file.  An interview with a senior 

member of staff according to the report confirmed weaknesses in the compilation of 

performance information. It was indicated that although the Deputy State Attorney 

oversees and confirms payments recommended by attorneys, he/she only inspects files 

brought before him/her.   

 

Another observation made was that although the indicator stipulates the value of briefs to 

advocates, it was observed that there was substantial consultation with attorneys for the 

work that the SA cannot handle due to capacity challenges or conflict of interest.  For 

example, in one month, a payment of over R2 million was made to one firm of attorneys 

for services rendered. 

 

According to the report, a sample of 55 entries made in a register revealed that 6 entries 

showed information not in line with information provided. For example, in some cases the 
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amount settled was lower than the amount initially claimed, however these matters were 

marked as ‘no savings made’. There were two matters indicated as having been settled 

with savings even though they were withdrawn and the claim and settlement figures were 

both not indicated in the performance report.  It must be established which matters must 

be included or excluded and such should be communicated to all SA offices as soon as 

possible to avoid challenges of accuracy on reported performance. 

 

With regards to the criteria for appointment of counsel, the report showed that there are 

no departmental guidelines/policies which provide objective criteria for the appointment of 

counsel. There is no uniform definition of what is regarded as a ‘complex’ case. In the 

Team’s discussion with a Deputy State Attorney, it emerged that sometimes quantum has 

a bearing on the decision to brief counsel, but that there is no consistent approach in this 

regard.  It was also noted that due to heavy workload, external firms of attorneys are also 

instructed to act in some matters. The payment made to these attorneys is not included in 

the value calculations of briefs to counsel. 

 

OSD (LP 10 posts) – according to the report, the filling of the LP10 posts in the OSA 

Pretoria remains a burning issue because proper management of attorneys and oversight 

of cases are impossible in the current situation.  It was emphasised that the lingering OSD 

dispute directly affects the performance of the office.  For example, currently there are 3 

Deputies and 82 attorneys (including assistants and candidates).  A simple calculation 

would reveal that each deputy is responsible for 27 attorneys.  If each attorney handles 

400 matters, it would mean that each deputy is accountable for 10 800 matters at any 

given point. This is impossible by any management standard.  The six vacant posts of 

deputy state attorney must be filled as a matter of urgency.  When the team attempted to 

establish the progress on this matter, they were informed that HR is currently in negotiation 

with DPSA regarding the current and future implementation of the OSD in the Department.  

It was recommended that HR should provide EXCO with timelines for the finalisation of 

the process and also provide the OSA with regular written updates for the sake of 

transparency and in order to foster good working relations. 

 

 Senior management within the OSA reiterated the dire need for a well-managed 

Candidate Attorney and Paralegal programme to assist attorneys with the work load and 

to improve on the quality of the work.  It is envisaged that the paralegals will assist the 

attorneys with the research and court related administrative work while the candidate 

attorneys will provide professional support. 

 

Working relationships with client departments – the Acting CLO mentioned that 

stakeholder management is already included as an indicator on the Operational Plan and 

they have begun to implement.  The team recommended that a client department list be 

developed with names of co-ordinators from all such departments.    

 

According to the information provided in relation to the OSA Durban, the average number 

of files per attorney was reported to be 700 and 336 in the OSA Mahikeng respectively.  It 

is not known how these figures were derived at especially taking into consideration that 

there are no proper recording systems in place.  
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In addition to the above and as previously mentioned, the Framework for the 

transformation of the State Legal Services envisaged the transformation of the legal 

machinery of the state and many recommendations were made.   

 

An extract of the concluding remarks of the framework is set out below: 

 

“This policy framework constitutes a roadmap towards the attainment of the immediate 

and long term goals. The implementation of the policy framework is two pronged, namely: 

 

(i) Implementation of immediate solutions which entail the consolidation of functionaries 

and components within the Department which render legal services, and the coordination 

of legal services across the national and provincial spheres of government as mandated 

by the prevailing policy and legislative framework; and  

 

(ii) Implementation of medium to long term solutions which entail the development of a 

legislative framework that will overhaul the State Attorney Act and put in its place 

legislation that will establish a seamless institutional framework for effective coordination 

and consolidation of state legal services across all spheres of government to enhance 

quality and integrity of legal services provided on behalf of and for the state. 

 

The policy framework also forms the basis for meaningful consultation with departments 

at national, provincial and local spheres of government, state institutions and other organs 

of state, and entities representing the legal profession, both statutory and voluntary 

organisations as well as the judiciary and civil society. Views and comments obtained 

through the broad consultation process will be taken into consideration in developing a 

comprehensive implementation programme to realise the objectives indicated in the policy 

framework. 

 

A programme of action for the envisaged consultations and implementation of the 

commitments set out in the policy document will be developed by the Director-General 

and the Head of the State Legal Services upon his or her appointment, who will be 

assisted by a team of relevant managers. The Head of Legal Services and the 

management team will be responsible for the implementation of the programme of action. 

 

The Minister will report regularly to the Cabinet on progress made on the implementation 

of this policy framework. This policy framework will contribute in the end that we succeed 

in “Opening the doors of access to equal and affordable justice for all” 

 

According to the Project Leader on the Transformation of State Legal Services, the team 

is in the process of developing policies in support of the Framework. She indicated that 

some of the envisaged policies will have to be negotiated and this could be a cumbersome 

and time consuming process. 

 

At the time of drafting this report, it was brought to the attention of the PSC that the DoJCD 

was in the process of drafting the following policies/discussion documents which have 
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been circulated for input- 

 

(a) Draft Policy on Briefing and Fee Parameters 

(b) Discussion Document:  Litigation Turnaround Strategy 

(c) Discussion Document:  Framework for the Management State Litigation 

(d) Discussion Paper: 2014 – Draft Policy:  State Legal Representation 

 

It is envisaged that these document will pave the way in enhancing the efficiency and 

effectiveness of the OSA once implemented.  However, the PSC notes that the process 

for approval of policies is a drawn out exercise and some of the crucial policies may only 

be implemented 2018/2019 according to the Discussion Document: Litigation Turnaround 

Strategy of the DOJCD. 

 

Table 8: Summary of draft policy and discussion documents towards the transformation of State 

Legal Services 

Name of 

Policy 
Aspects covered 

An indication of whether it meets the 

identified needs. 

Draft Policy 

on Briefing 

and Fee 

Parameters 

The policy outlines the manner in which briefs 

will be distributed and the principles that 

govern fees. 

The objective of the policy is to enable a 

standardised practice on briefing that supports 

transformational objectives.  

It would seem that this policy will 

address the issues identified in this 

report relating to briefing patterns and 

would ensure that the debilitating cost 

of litigation will be controlled by 

insertion of a fee guideline. 

 

Litigation 

Turnaround 

Strategy 

Strategic Objective 1: Finalisation of the State 

Litigation Management Act  

 

Strategic Objective 2: Implementation of 

policies and guidelines to reduce litigation 

costs 

 

Strategic Objective 3: Effective Management 

of Human Resources 

 

Strategic Objective 4: Implementation of ICT 

systems to improve operational efficiencies 

and reduce costs 

 

Strategic Objective 5: Effective Stakeholder 

Engagement 

 

Strategic Objective 6: Increase of value of 

Counsel briefings/instructions given to African 

females 

This is a Discussion Document and 

has a year plan from 2016 to 2020.  It 

sets out timeframes by when each 

policy should be drafted and finalised.  

 

It is envisaged that some of the 

following policies should be drafted 

and submitted to Cabinet by 2017/18: 

 

 Alternative Dispute Resolution 

Policy 

 Tariff Policy 

 Briefing Policy 

 Litigation files – Closing Policy 

Guidelines implemented 

State Legal 

Representati

on 

Section 3(4) of the State Attorney Amendment 

Act, 2014 (Act No. 13 of 2014) provides that 

the Minister shall, after consultation with the 

Solicitor-General, who must consult with the 

State Attorneys, determine policy relating to 

the functions of the offices of State Attorney on 

a number of issues.  It is not yet clear when 

the aforesaid Amendment Act will come into 

operation, but the aforementioned provision 

sets the scene for policy development 

involving the Minister and the future Solicitor-

General based on wide-ranging consultation.  

Discussion Paper 2014 where it was 

proposed that this paper be used to 

prepare the way for the aforesaid 

process of wide-ranging consultation 

by identifying and addressing existing 

challenges and shortcomings. 
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Since 21 May 2012 when the Framework was introduced, it would seem that not much 

has changed in relation to the challenges identified.   

 

The PSC observes that four years has passed since the need for the policies were initially 

identified and reiterates that the policies must be implemented expeditiously.    
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10. ADDITIONAL COMMENTS PROVIDED BY RESPONDENTS ON OTHER ISSUES 

RELEVANT TO THE STUDY 

 

There is a need to ensure that departmental staff who have completed the LLB degree 

are enrolled at Law School to expedite the period within which articles are to be served 

i.e. from two years to one year.  This would allow them to be eligible to write the Attorneys 

Board exams on successful completion of the prescribed six months Practical Legal 

Training (PLT) programme offered at Law School.  Enrolment must be made easier for 

such graduates stationed at all the offices of State Attorney so that there can be a greater 

pool of qualified attorneys at the disposal of the Department of Justice to do legal work. 

The OSA also needs to make office space available to accommodate more candidate 

attorneys to give effect to the training of such candidates.  

 

Furthermore, it was recognised that the fundamental problems affecting the State 

Attorneys' profession in the Public Service is the total and continuous failure by the 

relevant government departments, especially the DoJCD to recognise and appreciate that 

the OSA is a proper firm of attorneys that has to operate like private law firms. The OSA 

must be improved and resourced to a standard of a large well managed efficient private 

firm equipped with expertise, support staff, tools of trade, enough space, better working 

conditions and reasonable remuneration. 

 

The work ethic and culture at the OSA also needs to be revisited as there is no respect 

for authority and it is frustrating and difficult to ensure compliance from officials.   

 

At the hearing, the role of unions was mentioned.  It was stated that they seem not to 

understand their specific role which is to support the constitutional mandate of the country 

and not to create tensions within the office.  The aspect of their role should be looked into.   
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11. FINDINGS 

 

11.1 It was observed that a common understanding of the role and mandate of the OSA among 

all the stakeholders was evident.  However, different stakeholders put emphasis on 

different aspects of the mandate, depending on their areas of work and/or the nature of 

issues they engage with the OSA on. The heads of the offices of State Attorney also 

displayed a general consensus indicating that its mandate is to render a cost effective and 

efficient legal service to government which entails acting as attorney on behalf of 

government by representing state departments in litigation, contracts advice, 

conveyancing and labour relations. 

 

11.2 Most respondents expressed their opinion that the mandate of the OSA is adequately 

implemented.  However, there was a common concern that performance is compromised 

by the volume of work allocated to OSA employees. 

 

11.3 A variety of suggestions were made by respondents on how the execution of the mandate 

may be improved.  These included better cooperation from client departments, 

appointment of  auxiliary staff, legal representatives should be briefed promptly with 

adequate information and comprehensive instructions, more realistic case load allocation 

should be considered, the entire OSA should be reinvented and staffed by more suitably 

qualified employees, a good retention strategy should be devised and legal personnel in 

state departments who are admitted attorneys should start operating as state attorneys 

instead of relying solely on the OSA. 

 

11.4 Negative comments regarding the overlap of reporting arrangements of support staff as 

secretaries and administrative personnel having to report to both the attorneys and 

supervisors of administration were expressed. Concerns were also expressed that the 

information requested for reporting purposes as well as the frequency thereof are too 

onerous. 

 

11.5 Most responses indicated that the allocation of cases is done by the head of office 

according to sections, and the deputy state attorneys who are heads of 

sections.  Allocation is also done per clusters that have been established. The experience 

and volume of work carried by a particular attorney also determines the allocation of 

cases. The complexity of the matter and experience of the attorney in a specific field of 

law also influences the allocation of cases. 

 

11.6 Although there were no clear responses received regarding the effect of the 

implementation of the OSD for legally qualified personnel in recruitment and retention of 

state attorneys, it was apparent from comments made that respondents are dissatisfied 

with the implementation of the OSD and that salary discrepancies with regards to the 

appointment of new attorneys must be addressed. 

 

11.7 The majority of respondents indicated that many attorneys do not attend courses or 

refresher courses.  Budgetary constraints was cited as among the reasons for this. 
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11.8 Respondents mentioned that their work is always open to scrutiny by the head or a client 

who can complain if dissatisfied.  Informal ad hoc discussions among the attorneys and 

between supervisors and the attorneys are also held in appropriate matters. Opinions are 

sometimes discussed with counsel and their advice sought.  For more complex matters 

counsel with adequate knowledge and experience will be appointed for drafting of the 

opinion. 

 

11.9 Most respondents indicated that it takes approximately six months or longer to fill vacant 

positions, while others indicated that they are not sure, but it takes a very long period. 

 

11.10 The barriers that preclude the appointment of suitable, well qualified and experienced 

State attorneys mostly related to salary related issues and career development.  The 

same could be said about measures put in place to ensure retention of staff. 

 

11.11 It was evident from the limited information provided by respondent that legal costs amount 

to substantial amounts per financial years.  From the limited information provided it is 

evident that Rand value of legal costs is substantial in some departments. For example, 

Department of Health indicated that it cost a total R20 464 585 on cases settled over two 

financial years, whilst another DIRCO paid R928 442.11 for briefs provided to counsel 

over three financial years.  SAPS: Litigation and Administration spent R5 931 700 for 

cases related to recovery of debt.  A total amount of R323 789 290.452 was spent by 

SAPS: Gauteng for cases that were decided against the department over the three 

financial years. 

 

11.12 It is evident that checking and control of invoices must be enhanced, given the substantial 

fruitless and wasteful expenditure occasioned as a result of payment of invoices that 

should have been taxed down.   

 

11.13 Various mechanisms were proposed to enhance service delivery.  These ranged from 

identifying individuals who do not perform satisfactorily, ensuring that clients give timeous 

and detailed instructions, employing and retaining competent staff and more secretaries 

to ensure that attorneys are provided with adequately qualified support staff and improving 

salaries, working conditions as well as the general low quality of office space. 

 

11.14 Respondents indicated that they are not aware of the criteria used for briefing advocates 

and there were allegations of corruption indicated. 

 

11.15 It would appear from the responses received that client departments do not consult 

directly with counsel and that the OSA does not have absolute control on this issue as 

they may not prescribe to client departments not to consult directly with counsel. 

 

11.16 The allocation of instructions to private law firms is determined inter alia by the BEE and 

gender equity requirements.  Skills and demographics within the law firm also play a role. 

 

11.17 On the issue relating to payment for services rendered by external attorneys and counsel, 

the overall view was that payment is not made timeously. 
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11.18 The majority of employees confirmed that their job descriptions correspond with the actual 

work that they perform. 

 

11.19 There was a mixture of views expressed relating to compliance to performance standards 

with some indicating partial compliance and others expressing full compliance. 

 

11.20 Overall, most respondents were of the view that the attorneys are competent and 

professional.  However, they noted that not all recently appointed attorneys have the 

necessary experience and skills to perform effectively due to the volume of work. 

 

11.21 Most employees rated their own performance and that or their subordinates and their 

supervisors as good. 

 

11.22 Some of the measures identified to ensure that cases against the state are well prepared 

and adequately presented varied from preparation, appointment of consultants, 

appointment of experts in the field, proper research and where necessary the briefing of 

experienced counsel for complex matters. 

 

11.23 Emolument or Garnishee orders and warrants of execution were among the suggestions 

made as alternative means to recover state debt. 

 

11.24 According to responses received from client departments and other stakeholders, 

employees in the OSA are fairly competent.  On a scale of 1 to 10, the average 

competency level was rated 4, with few being rated 6/10 and others around 2/10.  

 

11.25 Analysis of the responses suggests that feedback is not sufficiently provided to most 

departments. 

 

11.26 Some of the functions specified that could be performed by departments included the 

drafting of legal opinions and investigation of the merits of cases before engaging the OSA 

to avoid defending unnecessary matters. 

 

11.27 Respondents suggested medical negligence matters and specialised work, such as 

conveyancing as some of the functions that may be outsourced to private service 

providers. 
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12. RECOMMENDATIONS 

 

Based on the findings of this study, the PSC proposes the following recommendations- 

 

12.1 The manner in which cases are allocated to attorneys at the OSA should be properly 

managed. A fair distribution of work should be addressed to ensure that attorneys manage 

their time effectively and prevent situations where default judgments are handed against 

the OSA.  

 

12.2 The OSA should consider conducting an independent Work Study to determine whether 

the capacity of the office is sufficient to deal with the workload within confined timeframes. 

 

12.3 A proper Retention Strategy should be tailored to ensure that the OSA does not lose its 

highly qualified and competent employees. Continuous training and development of all 

professional and support staff should be addressed in an equitable manner. 

 

12.4 The challenges associated with the implementation of the OSD must be rectified.  The 

DPSA must be approached to expedite the cancellation of the embargo on the filling of 

the LP10 posts.   

 

12.5 There is a need to develop a framework that will guide departments on how to handle 

different cases and at what stage of the process should issues be escalated to the OSA, 

This should also address the issue of departmental capacity to handle some of the 

functions which are currently escalated to the OSA. This may require the development of 

memoranda of understanding between the OSA and client departments. 

 

12.6 Legally qualified employees at departments who have the right of appearance in courts 

should be optimally utilised to perform legal functions. This would ease the caseload at 

the OSA. 

 

12.7 Employment of paralegals, legal administrative officers and researchers to assist the 

attorneys with support function should be considered. 

 

12.8 The OSA should consider approaching National Treasury to obtain a budget for purposes 

of employing candidate attorneys who are not employed by departments. This would 

assist the OSA to consider retaining competent candidate attorneys once they are 

qualified.  

 

12.9 The OSA should undertake a comprehensive comparative study of well renowned and 

successfully performing private law firms to emulate the manner in which these firms are 

operating and managed. The Auditor-General can also be used as a case study, given 

that it is a government agency that operates as a quasi-private firm. The OSA should also 

consider a comparative analysis in selected countries such as Kenya, Australia and 

Canada to establish how Offices performing similar functions are structured and what 

operation systems have been put in place to ensure effectiveness and efficiency.  Some 

of the operation systems to be looked at should include the internal allocation of work, 



Page | 67 
 

performance standards and quality assurance mechanisms.  

 

12.10 An improvement action plan that will enhance interpersonal relations and change the 

culture of the organisation as well as the manner in which the organisation is managed 

should be designed and implemented. 

 

12.11 Control systems to record the number of files allocated to each attorney to monitor 

progress made therein should be developed. This should assist in ensuring that attorneys 

and management are always familiar with the cases on their database and are able to 

know at any given time what the status of the cases are.  A central point for provision of 

information should be created by the OSA and departments simultaneously to ensure 

exchange of information for purposes of a synchronised database for audit purposes. 

 

12.12 Special attention should be paid to the recommendations inter alia relating to the 

requirement that Deputy State Attorneys perusing the BAS reports to ensure that all 

payments are fully accounted for, perusing the performance indicators to ensure 

consistency is maintained, develop guidelines/policies to provide objective criteria for the 

appointment of counsel and external attorneys, development of a central system for 

screening and approval of requests for appointment of counsel, appointment of a 

dedicated employee at national level to ensure a fully operational candidate attorney and 

paralegal programme that were made as a result of observations after in loco inspections 

were conducted by the various teams consisting of SMS members from the DoJCD who 

were dispatched to the various OSA offices contained in the KHAEDU reports on the OSA.   

 

12.13 More checking and control measures must be instituted for the verifications of invoices 

submitted by correspondent attorneys and advocates.  The fruitless expenditure 

mentioned in the report by the Auditor-General is a good example of poor checking and 

control leading to a fruitless expenditure in excess of R 30 million in respect of the OSA.  

 

12.14 DOJCS must implement all the Transformative policies of State Legal Services that have 

been drafted and adopted as soon as possible. 
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13. CONCLUSION 

 

The PSC thanks all external stakeholders, departments as well as employees who participated 

in this study for their valuable contribution and participation.  It is hoped that the information 

produced in this report and the recommendations made will be met with enthusiasm towards 

transforming the effective and efficient functioning of the OSA.  The PSC strongly believes that 

the attorneys at the OSA are competent and possess all the attributes required to function as 

efficiently as a successful private law firm.  Conscious effort and rigor is required to reconfigure 

the operational functioning of the OSA paying specific attention to basic generic administrative 

functions as a first step.  Acceleration is key to implement recommendations that were made and 

have been ongoing as far back as 2012 and beyond.  The issues identified in this report are not 

new challenges, yet it seems as though several years have lapsed without any significant 

progress made to address the challenges.      
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APPENDIX A: COMPARATIVE ANALYSIS 

 

1. South Africa  

 

The OCSLA is also a sub-programme within the DoJCD, which “provides legal advice, 

representation and legislative drafting services to the Executive, all state departments at both 

national and provincial levels, municipalities, parastatals and independent or autonomous bodies 

that may refer work to it. It supports the government to achieve its objectives of transforming 

South African society and redressing past imbalances by providing efficient and cost-effective 

legal advice, legislative drafting and translation services of high quality.”  

 

The CSLA is appointed at the Deputy Director-General (DDG) level and is therefore supposed to 

report to the Director-General (DG) of the DoJCD, who in turn reports to the Minister of Justice 

and Correctional Services.  The Office of the CSLA has a staff establishment of 102 positions, of 

which 89 are filled.  It had an operational budget of R 56 434 000 for the 2014/15 financial year.13   

 

The OSA operates from two offices, respectively situated in Pretoria, which is the centre of 

government, and Cape Town, which is the main seating for the National Assembly.  Apart from 

State Law Advisors (SLAs) employed by the OCSLA, there are SLAs in the Premiers’ Offices 

appointed by the various Provincial Administrations and departments such as DIRCO and 

Presidency have their own SLAs.  The exact number of SLAs in these offices could not be verified 

due to lack of information. 

 

2. Kenya 

 

In Kenya the Attorney-General is the Principal Legal Advisor to the Government and ex officio 

Member of Parliament and Cabinet. The Attorney-General’s duties include the promotion of the 

Rule of Law, formulation of legal policy; ensuring the proper administration of Kenya's legal 

system, including professional legal education; and upholding, protecting and defending the 

interests of the public.14  Other functions of the Office include the provision of public legal services 

with a view to promote a just, democratic and corruption-free nation.15  The Attorney-General is 

assisted in the performance of his/her duties as Principal Legal Advisor to the Government. 

 

The Office of the Attorney-General draws its mandate from Article 156 of the Constitution of 

Kenya (2010), which vests on the Attorney-General the responsibility of being the Principal Legal 

Advisor to the Government, to ensure that the rule of law is promoted, protected and upheld and 

defend the public interest16. Further the Office of the Attorney-General Act No. 49 of 201217 clearly 

spells out the functions of the Attorney-General as follows: 

 

(a) Advising Government Ministries, Departments, Constitutional Commissions and State 

Corporations on legislative and other legal matters; 

(b) Negotiating, drafting, vetting and interpreting local and international documents, agreements 

                                                           
13 2014/15 Annual report of the Department of Justice and Constitutional Development, 
http://www.justice.gov.za/reportfiles/anr2014-15.pdf.   
14 Article 156 of the Constitution of Kenya 2010. 
15 Vision of the Office of the Attorney General in Kenya, http://www.attorney-general.go.ke/ 
16 Article 156 of the Constitution of Kenya 2010. 
17 Office of the Attorney-General Act No. 49 of 2012, http://kenyalaw.org/kl/index.php?id=398  

https://en.wikipedia.org/wiki/Kenya
https://en.wikipedia.org/wiki/Attorney_General_of_Kenya
https://en.wikipedia.org/wiki/Member_of_Parliament
https://en.wikipedia.org/wiki/Cabinet_(government)
https://en.wikipedia.org/wiki/Constitution_of_Kenya
https://en.wikipedia.org/wiki/Constitution_of_Kenya
http://www.justice.gov.za/reportfiles/anr2014-15.pdf
http://www.attorney-general.go.ke/
http://kenyalaw.org/kl/index.php?id=398
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and treaties for and on behalf of the Government and its agencies; and 

(c) Performing any function as may be necessary for the effective discharge of the duties and the 

exercise of the powers of the Attorney-General. 

 

The Attorney-General is considered a government agency together with the Auditor-General, 

Parliamentary Commission, Registrar of Trade Unions and other institutions in Kenya. 

 

3. Ghana 

 

Under the Constitution of Ghana, there is an Attorney General of Ghana who is a Minister of State 

and the principal legal adviser to the Government. In line with the Constitution, the Attorney 

General of Ghana is the chief legal advisor to the Ghanaian government and is also responsible 

for the Ministry of Justice. The Attorney-General discharges such other duties of a legal nature 

as may be referred or assigned to him by the President, or imposed on him by the Constitution 

or any other law.   

 

The objectives of the Attorney General are to18: 

 

(a) Formulate Policies, Monitor and Evaluate for the fair and efficient operation of the legal 

systems. 

(b) Revise, reform and replace laws for the realisation of the policy objectives of Government 

with regards to National and Social growth.  

(c) Broaden the scope of legal aid services.  

(d) Develop and provide the requisite legal and paralegal manpower.  

(e) Accelerate the disposal of criminal prosecution.  

(f) Improve crime prevention and public accountability in the utilisation and management of the 

nation's financial and resources.    

(g) Heighten public awareness of the nation's law and statues and publish the official law reports. 

 

The Ministry of Justice and Attorney-General’s Department, the portfolio for which the Auditor 

General is responsible, comprises various departments and agencies19 20. 

 

The Attorney General is responsible for the initiation and conduct of all prosecutions of criminal 

offences. All offences prosecuted in the name of the Republic of Ghana is at the suit of the 

Attorney-General or any other person authorized by him in accordance with the law. The Attorney-

General is responsible for the institution and conduct of all civil cases on behalf of the State; and 

all civil proceedings against the State shall be instituted against the Attorney General as 

defendant. The Attorney General has audience in all courts in Ghana.21 

 

  

                                                           
18 Ministry of Justice and Attorney General : Objectives, http://www.ghana.gov.gh/index.php/about-ghana/regions/380-ministry-of-

justice-attorney-general 
19 Ministry of Justice & Attorney General’s Department, http://www.ghana.gov.gh/index.php/about-ghana/regions/860-ministry-of-
justice-attorney-general-s-department 
20 Ministry of Justice and Attorney-General's Department Program Based Budget-Pilot Translation 2012,  
http://www.mofep.gov.gh/?q=divisions/pbb/justice-and-attorney-general  
21 The Presidency : Our Government, http://www.presidency.gov.gh/judiciary  

http://www.ghana.gov.gh/index.php/about-ghana/regions/380-ministry-of-justice-attorney-general
http://www.ghana.gov.gh/index.php/about-ghana/regions/380-ministry-of-justice-attorney-general
http://www.ghana.gov.gh/index.php/about-ghana/regions/860-ministry-of-justice-attorney-general-s-department
http://www.ghana.gov.gh/index.php/about-ghana/regions/860-ministry-of-justice-attorney-general-s-department
http://www.mofep.gov.gh/?q=divisions/pbb/justice-and-attorney-general
http://www.presidency.gov.gh/judiciary
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4. Botswana 

 

The Attorney-General's Chambers is an “extra ministerial” Department under the Ministry of 

Justice, Defence and Security and it is headed by the Attorney-General.22 The role of the Attorney 

General is defined in section 51 of the Constitution of Botswana as the Principal legal adviser to 

the government. The Attorney-General is also an ex-officio Member of Cabinet, and serves on 

various high level policy committees. 

 

The functions of the Attorney-General's Chambers are carried out under various divisions.23 

 

The Attorney General’s Chambers operates through five offices located at, Gaborone, 

Francistown, Maun, Lobatse and Palapye.24 The Attorney-General’s Chambers have a staff 

compliment of approximately 400 employees.25 

 

5. Australia  

 

The current Australian Attorney-General is also the Minister of Art and Vice-President of the 

Executive Council.26 Within the Attorney-General’s portfolio, there is a Minister for Justice.27  The 

Attorney-General’s Portfolio is supported by the Attorney-General’s Department.  The Solicitor 

General, as the second law officer of the Commonwealth of Australia is assisted by two Senior 

Counsel to “act as counsel for the Commonwealth and its emanations, to furnish opinions on 

questions of law on referral by the Attorney-General and to perform such other functions ordinarily 

performed by counsel as the Attorney directs. In the role as counsel, the Solicitor-General will 

ordinarily appear as one of the counsel representing the Commonwealth in all matters before 

international judicial and arbitral tribunals.”28  The Solicitor-General is established in terms of the 

Solicitor-General Act of 1969.29   

 

With respect to legislation drafting and other subordinate legislation, the Attorney-General is 

supported by the Office of Parliamentary Counsel.30 There is an Australian Government Solicitor 

(AGS) within the Department, which is a group of specialists in the legal field, led by the Australian 

Government Solicitor.31   The AGS was established in terms of section 55B and Part VIIB of the 

Judiciary Act of 1903.32   

 

According to the AGS’s 2013/14 Annual report, the AGS is the nation’s leading provider of legal 

services to Government and has two shareholders – the Attorney-General and the Minister for 

Finance.  The AGS works closely with the Solicitor-General and the Attorney-General’s 

Department’s Office of Constitutional Law on significant constitutional cases in the High Court of 

                                                           
22 Ministry of Defence Justice and Security(MDJS), http://www.gov.bw/en/Ministries--Authorities/Ministries/Ministry-Of-Defence-
Justice-and-Security1/About-MDJS/  
23 Attorney general’s Chambers: Our Structure:  http://www.landsandhousing.gov.bw/index.php/about-us/our-structure.html 
24 Attorney General’s Office, http://www.landsandhousing.gov.bw/index.php/contact-us.html 
25 Botswana: Attorney General of Botswana's Profile, http://allafrica.com/stories/201406050173.html 
26 http://www.attorneygeneral.gov.au/Pages/AbouttheAttorneyGeneral.aspx 
27 http://www.ministerjustice.gov.au/Pages/Portfolio.aspx 
28 http://www.ag.gov.au/About/Pages/SolicitorGeneral.aspx 
29 Solicitor General. Department of the Attorney General. 12 Mar 2009.  
30 Speech given by Ross Ray QC, President, Law Council of Australia at the International Bar Association Conference, Buenos 
Aires http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/speeches/20081013TheRoleoftheAttorney.pdf 
31 https://www.ag.gov.au/About/Pages/Australian-Government-Solicitor.aspx 
32 https://www.comlaw.gov.au/Details/C2012C00176 

http://www.gov.bw/en/Ministries--Authorities/Ministries/Ministry-Of-Defence-Justice-and-Security1/About-MDJS/
http://www.gov.bw/en/Ministries--Authorities/Ministries/Ministry-Of-Defence-Justice-and-Security1/About-MDJS/
http://www.landsandhousing.gov.bw/index.php/about-us/our-structure.html
http://www.landsandhousing.gov.bw/index.php/contact-us.html
http://allafrica.com/stories/201406050173.html
http://www.attorneygeneral.gov.au/Pages/AbouttheAttorneyGeneral.aspx
http://www.ministerjustice.gov.au/Pages/Portfolio.aspx
http://www.ag.gov.au/About/Pages/SolicitorGeneral.aspx
http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/speeches/20081013TheRoleoftheAttorney.pdf
https://www.ag.gov.au/About/Pages/Australian-Government-Solicitor.aspx
https://www.comlaw.gov.au/Details/C2012C00176
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Australia.33   

 

The AGS is structured into three (3) groups – the Office of General Counsel (OGC), AGS Dispute 

Resolution and AGS Commercial – which work together on complex matters that require 

expertise across different areas of law. 

 

The AGS advises on the full spectrum of government activity, including policy development, law-

making, commercial negotiations, constitutional matters, risk management, dispute management, 

representation of the state in litigation cases, the establishment and administration of 

Commonwealth agencies and machinery-of-government changes.  It also plays a role in 

representing government in litigation cases. 34    

 

What is quite distinct from other countries is that the AGS, is both a statutory authority within the 

Attorney-General’s portfolio and a government business enterprise (GBE).35  This implies that the 

AGS does not receive a budget from government but operates on a commercial basis as a big 

law firm and comments on all submissions to Cabinet. Previously it operated as an independent 

agency under the Minister of Finance, but was incorporated into the Attorney-General’s 

Department in July 2015.36  It has a staff compliment of approximately 500 employees, with 

expertise in different areas.  When government departments have complex cases to deal with, 

specialists are deployed from the office of the AGS to the line function departments to work closely 

with departments directly.37   

 

The Australian model provides a good example of an institutional arrangement and capacity to 

build and promote specialisation in complex areas. 

  

6. United Kingdom 

 

The Attorney-General is a non-cabinet minister who leads the Attorney-General's Office38. As a 

government minister, the Attorney- General is directly answerable to Parliament. He or she is 

also the chief legal advisor of the Crown and its government, and has the primary role of advising 

the government on any legal repercussions of their actions, either orally at meetings or in writing.  

 

Although the primary role is no longer one of litigation, the Attorney-General still represents the 

Crown and government in court in some select, particularly important cases, and appoints the 

Treasury Counsel who handles most government legal cases and the Director of Public 

Prosecutions who is head of the Crown Prosecution Service (CPS). 

 

The Attorney-General represents the government in every case in front of the International Court 

of Justice and is administratively supported by the Attorney-General’s Office.  His deputy is the 

Solicitor-General.   The Attorney-General is responsible for the following:  

 

                                                           
33 http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about 
34 http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about 
35 http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about  
36 http://ags.gov.au/ 
37 AGS 2013/15 Annual Report 
38 https://www.gov.uk/government/organisations/attorney-generals-office 

https://en.wikipedia.org/wiki/Attorney_General%27s_Office_(United_Kingdom)
https://en.wikipedia.org/w/index.php?title=Treasury_Counsel&action=edit&redlink=1
https://en.wikipedia.org/wiki/Director_of_Public_Prosecutions
https://en.wikipedia.org/wiki/Director_of_Public_Prosecutions
https://en.wikipedia.org/wiki/Crown_Prosecution_Service
https://en.wikipedia.org/wiki/International_Court_of_Justice
https://en.wikipedia.org/wiki/International_Court_of_Justice
http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about
http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about
http://www.ags.gov.au/aboutus/documents/ags-annual-report-2013-14-html/AGS-Annual-Report-2013-14-Part1.html#about
http://ags.gov.au/
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 Crown Prosecution Service (CPS) is charged with the responsibility to make decisions on 

prosecutions other than in exceptional cases i.e. where the Attorney General's consent is 

required by statute or in cases relating to national security. The CPS is responsible for 

prosecuting criminal cases investigated by the police and other investigative authorities, in 

England and Wales. 

 Serious Fraud Office is responsible to coordinate activity across the whole economy, both 

private and public sectors, to make the UK a hostile environment for fraudsters.  

 HM Crown Prosecution Service Inspectorate (HMCPSI) inspects the work carried out by the 

CPS and some other prosecuting agencies. Its purpose is to enhance the quality of justice 

and make an assessment of prosecution services which improves their efficiency, 

effectiveness and fairness. HMCPSI also undertakes joint inspections with the other Criminal 

Justice Service (CJS) inspectorates which focus on broader issues across the CJS and 

collaborates with other inspectorates or public authorities. 

 Government Legal Department (GLD) (formerly the Treasury Solicitor's Department until 

March 2015) is the largest in-house legal organisation in the United Kingdom's Government 

Legal Service. The department is mainly funded through the fees charged to clients for legal 

services.  The department has to seek approval to make capital investment and spend the 

income generated each year through the Parliamentary Supply process and allocated in the 

HM Procurator-General and Treasury Solicitor Main Estimate.39  The Department is headed 

by the Treasury Solicitor.  According to the Treasury Solicitor’s Department Annual Report 

and Accounts 2014–15, the Government’s Legal Department is the principal legal adviser to 

government.  Its core purpose is to help government to govern well, within the rule of law by 

providing legal advice on the development, design and implementation of government policies 

and decisions, drafting secondary legislation and working with Parliamentary Counsel on 

primary legislation, and representing the government in court. The GLD has more than 1800 

employees, of which approximately 1350 are solicitors and barristers.40   

 Parliamentary and advisory work is supported by the Government Legal Department (GLD) 

lawyers who are expected draft policies in accordance with election manifestos.  They also 

advise on whether policies may be implemented under existing legislation and if so, how it 

should be done.  In the event that new legislation is required, the GLD lawyers prepare a bill 

and ensures that it is endorsed by Parliament.  They have to ensure that the legislation they 

produce will withstand the scrutiny of both the courts and Parliament. 

 Litigation services are provided by the Litigation Group to the majority of government 

departments and executive agencies, as well as many non-departmental public bodies.   The 

Litigation Group’s work encompasses litigation in public and private law as well as supporting 

public inquiries. Lawyers attend hearings in a wide range of courts, including Coroners’ 

Courts, the Asylum and Immigration Tribunal, the Royal Courts of Justice and the Supreme 

Court. 

 Commercial: The GLD has a specialist Commercial Law Group of around 120 commercial 

law specialists giving advice on large-scale complex public procurement or day-to-day 

transactional commercial matters. The work of this unit is essential to support the reduction 

of public spending and to ensure that government obtains value from their contracts.  Legal 

advice is provided on a wide range of matters, including public procurement law, contract law, 

                                                           
39 According to the Treasury Solicitor’s Department Annual Report and Accounts 2014–15 
40  Treasury Solicitor’s Department Annual Report and Accounts 2014–15, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/435604/2014-
15_GovLeg_Department_Annual_Report_and_Accounts_24.pdf 
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intellectual property and state aid. Commercial lawyers work closely with their clients (the 

procurement officers, contract managers, commercial directors and other in-house lawyers) 

to help develop sound policies, devise robust commercial and procurement strategies and to 

construct resilient contractual arrangements with suppliers.   

 European: European Union law has a bearing on virtually every aspect of the work of GLD 

and lawyers are closely involved in changes and developments within the EU. The lawyers in 

this unit are involved in various aspects such as negotiation of EU measures, drafting statutory 

instruments for the implementation of EU directives as well as advising on domestic policy 

changes as a result of EU law.  The unit is also responsible for preparing cases to be heard 

before the European Court of Justice.     

 Employment: GLD’s employment lawyers are required to act for departments of state and 

public bodies in cases brought before the Employment Tribunal, the County Court, 

Employment Appeal Tribunal and beyond.  Specialist lawyers in this area also advise on 

matters such as employment policies and practices and compliance with new legislation.  

They also provide information and training to clients to ensure that employment problems are 

avoided.   

 Bona vacantia: According to the Treasury Solicitor’s Department Annual Report and Accounts 

2014–15, the bona vacantia division “administers the estates of people who die intestate and 

without relatives entitled to inherit, and collects the assets of dissolved companies and failed 

trusts in England, Wales and Northern Ireland, except in the Duchies of Cornwall and 

Lancaster. The costs of the Division are recovered from the estates and assets it 

administers”.41 

 

7. Ireland 

 

In Ireland, the Attorney-General is described in Article 30 of the Ireland Constitution as “the 

Advisor of the government in matters of law and legal opinion.”42 The functions, powers and duties 

of the Attorney-General are found in the Constitution and legislation. These include providing 

advice to government departments and certain public bodies on constitutional and legal issues 

that arise prior to or at government meetings, including whether proposed legislation complies 

with the provisions of the Constitution and the acts and treaties of the European Union or other 

international treaties to which Ireland has acceded. The Attorney-General also provides advice 

on whether the state can ratify international treaties and conventions. It is also the representative 

of the public in all legal proceedings for the enforcement of law and the assertion or protection of 

public rights. The Attorney-General no longer provides prosecution services following the 

enactment of the Prosecution of Offences Act, 1974, which transferred prosecutions to the 

Director of Public Prosecutions.  

 

The Attorney-General’s Office is headed by a Director-General. The Office of the Parliamentary 

Counsel and the Chief State Solicitor's Office are both constituent parts of the Attorney General's 

Office. Accordingly, the principal legal functions carried out by the Office as a whole are the 

provision of legal advice (Advisory Counsel), legislative drafting (Parliamentary Counsel), the 

provision of litigation, conveyancing and other transactional services (Chief State Solicitor's 

                                                           
41  Treasury Solicitor’s Department Annual Report and Accounts 2014–15, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/435604/2014- 
15_GovLeg_Department_Annual_Report_and_Accounts_24.pdf 
42 Constitution of Ireland, Enacted by the People, 1st July 1937. In operation as from 29th December, 1937. 
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Office).  

 

The principal duty of the Advisory Counsel in the Office is to assist the Attorney General in 

performing his/her functions, powers and duties. The range of subjects covered is broad, but the 

activities themselves fall broadly into three categories: (1) the provision of advice, (2) the direction 

of litigation and (3) legal advice in the provision of drafting services to Government Departments. 

Advisory Counsel work closely with lawyers in both the Office of the Parliamentary Counsel in 

relation to advising on legal issues in the drafting of legislation and the Chief State Solicitor's 

Office in relation to advising on the conduct of litigation and other legal advice.  

 

Parliamentary Counsel’s main function is to draft Government Bills and to provide drafting advice 

to government departments on achieving their aims in proposed legislation.   The Chief State 

Solicitor’s Office performs functions similar to that of the Office of the State Attorney in South 

Africa, except for the fact that the Chief State Solicitor’s office was also responsible for criminal 

prosecutions.   

 

Ireland is an example of a system where the prosecution, civil litigation and state advisory 

services are kept separate.  

 

8. Canada 

 

In Canada the Ministry of the Attorney-General is established and regulated by the Ministry of the 

Attorney General Act.43 The Attorney-General wears two hats, being a Minister and the Chief Law 

Advisor of the Executive. Since the role has been referred to as "judicial-like" and as the "guardian 

of the public interest", the Attorney-General is expected to fulfil the Ministerial functions of public 

prosecution in a non-partisan manner and independent of Cabinet.   

 

The Department of Justice has the mandate to support the dual roles of the Attorney- General.  

Canada’s federal system allows for the administration of justice to be a shared jurisdiction 

between the federal government and the provinces and territories. The Department supports the 

Minister/Attorney-General in his/her responsibilities for 49 statutes and areas of federal law by 

ensuring a bilingual and bijural national legal framework principally within the following domains: 

criminal justice (including youth criminal justice), family justice, access to justice, Aboriginal 

justice, public law and private international law.44 

 

The Department also supports the Attorney-General as the chief law officer of the Crown, both in 

terms of the ongoing operations of government and of the development of new policies, 

programmes and services for Canadians. As a result, the Department provides legal advice to 

the Government and federal government departments and agencies, represents the Crown in 

civil litigation and before administrative tribunals, drafts legislation and responds to the legal 

needs of federal departments and agencies.45 

 

The Department of Justice is a medium-sized department with around 5,000 employees. Roughly 

                                                           
43 http://www.attorneygeneral.jus.gov.on.ca/english/about/ag/agrole.asp 
44  http://www.justice.gc.ca/eng/rp-pr/cp-pm/dpr-rr/2012_2013/dpr-rmr/p2.html Departmental Performance Report 2012-13 
45 Department of Justice Act R.S.C., 1985, c. J-2 
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half of the department’s staff are lawyers. The other half is made up of a broad range of 

professionals, including paralegals, social scientists, programme managers, communications 

specialists, administrative services personnel, computer service professionals, and financial 

officers46.  Departments do not employ legal personnel but rely on the services provided by the 

Department of Justice.   

 

The Department delivers services through a mix of co-located departmental legal services units, 

specialized branches located within the Department of Justice and a network of six regional 

offices located across the country. As the government’s legal advisor, the Department of Justice 

helps federal departments develop, reform, and interpret laws.  

 

Once Cabinet has decided what new laws should be introduced during a session of Parliament, 

work begins on preparing bills (drafts of proposed laws). When the subject in question is the 

responsibility of a department other than Justice, specialists in that department work with Justice 

Lawyers, who provide the legal expertise to draft the bill. The Department of Justice is consulted 

in the early stages of the work and continues to be involved through each step, from obtaining 

Cabinet approval to drafting and redrafting the bill until it is enacted by Parliament.47  

 

The Department also ensures that all draft regulations are legally valid, that they are clear in both 

official languages, and that they take into account both of Canada’s legal systems (the civil law 

in Quebec and the common law in the rest of the country). Justice lawyers draft the regulations 

or examine those sent by other departments, and provide advice and other services as needed.  

 

The Canadian model provides an excellent example of how South Africa can provide legal 

services to all departments and other state agencies. This is done by way of working with 

specialists in the functional areas and providing specialised legal services to draft legislation.   

 

9. United States of America 

 

The Office of the Legal Adviser, which is located in the U.S. Department of State, furnishes advice 

on all domestic and international legal issues, arising in the course of the Department's work. This 

includes assisting Departments in formulating and implementing the foreign policies of the U.S., 

and promoting the adherence to, and development of, international law and its institutions as a 

fundamental element of those policies. 

 

The Office is comprised of approximately 200 permanent attorneys and about 100 support staff, 

including paralegal specialists, treaty analysts, secretaries and general administrative personnel. 

The Office is headed by the Legal Advisor who holds the rank equivalent to that of the Assistant 

Secretary of State.  The Legal Advisor reports to the Secretary of State and four Deputy Legal 

Advisors report to the Legal Advisor.  The Deputy Legal Advisors supervise Assistant Legal 

Advisors who are in charge of the respective regional and functional offices.   Most attorneys are 

based in Washington but their work may require them to travel overseas on a temporary duty 

basis.   

 

                                                           
46 http://www.justice.gc.ca/eng/abt-apd/org.html 
47 http://www.justice.gc.ca/eng/rp-pr/cp-pm/about-aprop/index.html 
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The attorneys in the employ of the department:  

 Negotiate,  draft and interpret  international agreements;  

 Draft and interpret domestic statutes, Departmental regulations, Executive Orders and other 

legal documents; and 

 Represent the U.S. before international tribunals such as the International Court of Justice. 

 

According to the U.S. Department of State website, “the Office is organized into sections that 

roughly correspond with the Department of State's various bureaus, including regional offices that 

focus on specific areas of the world and functional offices that deal with specific subject matters 

such as: Human Rights and Refugees; Political and Military Affairs; Economics and Business 

Affairs; Oceans, International Environmental and Scientific Affairs; Legislation and Foreign 

Assistance or Management. Accordingly, the Office of the Legal Adviser is divided into twenty-

three sections, in addition to the offices at The Hague, Geneva, Brussels, and New York. 

Attorneys’ preferences for “rotation” are requested after they have served approximately two 

years in an assignment; attorneys typically rotate assignments within the Office every two or three 

years to broaden their experience and take on new challenges.”48 

 

The structure of the Department is designed in a manner that ensures that regional bureaus 

oversee the U.S. embassies and consulates and coordinate U.S. foreign relations in their 

respective geographic areas. The regional bureaus are headed by Assistant Legal Advisers who 

supervise the attorneys who support those bureaus. Five regional offices have also been 

established. 

 

The regional offices deal with all the legal, bi-lateral negotiations, administrative support, advice, 

enforcement of treaties as well as military and peace keeping forces in the regions concerned.   

 

There are also Functional Offices that support the various functional bureaus of the Department 

of State.  The Functional Offices have crosscutting, worldwide responsibilities for specific 

programme areas in relation to specific areas of the law. 

 

                                                           
48  US Department of State, www.state.gov/s/l/ 
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